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IN THE HANDS OF THE MAKER: THE FAILURE OF CONSUMER PRODUCT SAFETY OVERSIGHT
OF GUNS

Gary Klein*
INTRODUCTION
Like automobiles, toasters and many other consumer products, guns can sometimes have
design or manufacturing flaws that lead to serious accidents. Gun accidents caused by gun defects
can harm not just the users of the product, but others who happen to be in the wrong place at the
wrong time.
This article will examine the consequences of historically minimal consumer product safety
oversight of gun manufacturers, and the failure of regulators and the courts, when defects become
manifest, to mandate remedies sufficient to deter unsafe design choices and sloppy manufacturing
practices. The general thesis of this article is not new or original, it echoes and builds on articles
and reports2 that have been published by others in the last 30 years. Unfortunately, this article
describes the continued absence of progress on gun safety and the ongoing failure of the market

* GKlein Consulting, www. gkleincons.ltin.net. The author is a Research Fellow at the Violence Policy Center. He
is a long-time consumer advocate and litigator and was responsible for various gun safety and gun violence prevention
projects at the Office of the Massachusetts Attorney General. He publishes a blog on gun safety which can be found
at www.qtccideitiournalnet. The opinions expressed in this article do not necessarily represent the views of the
Violence Policy Center or of the Office of the Massachusetts Attorney General.
In 2000, Professors Vernick and Teret published an article proposing comprehensive consumer product safety
regulation for guns. Jon S. Vernick & Stephen P. Teret, Public HealthApproach to Regulating Firearmsas Consumer
Products, 148 U. PA. L. REV. 1193, 1197 (2000). See also Stephen P. Teret & Garen J. Wintemute, Policiesto Prevent
FirearmInjuries, 12 HEALTH AFF. 4 (1993) (presenting a nosology for categorizing existing and future gun policies
and discussing their effectiveness) The Vernick and Teret article included discussion of sensible regulation, such as
restrictions on guns particularly useful to criminals and limiting gun advertising, that go beyond what will be discussed
here. See Vernick & Teret, at 1197. This article is limited to evaluating whether government actors should be involved
in oversight of manufacturing practices and design choices as well as whether regulators should more closely monitor
manufactured guns, after distribution, for safety defects. These are questions of public safety that should equally
concern both gun owners and non-gun owning members of the public.
1

Susan Peschin et al., Buyer Beware: Defective Firearms and America's Unregulated Gun Industry, CONSUMER
FED'N OF AM. (2005) (hereinafter "Buyer Beware"), htt ://consunrrfedor-pdfs/buyerbewre report. df. See also
Olivia Li, Cars, Toys, and Aspirin Have to Meet MandatorySafety Standards. Guns Don't. Here's Why, THE TRACE
(2016), h
2
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for guns, even in the face of recent consumer product safety class actions and personal injury
settlements, to regulate itself.3
Theoretically, consumers of guns and gun products should welcome safety oversight that
reduces the danger of a product that can cause them significant harm if defective, which can maim
or kill their loved ones in accidents, and which can generate substantial liabilities in light of risk
of harm to others and to property. Perhaps, uniquely, however, the gun-owning community resists
regulation, despite these risks. This article advocates the responsibility of government actors to
nevertheless engage on these issues, despite resistance, to protect public safety.
Part I of this article attempts, in the absence of sufficiently specific reported data, to provide
a mostly anecdotal sense of the scope of the problem. Part II describes the inadequate consumer
product safety oversight regime for guns and the historical absence of meaningful regulatory and
judicial remedies for claims grounded in gun defects. Part III suggests appropriate regulatory
mechanisms, including the important role of state actors, and recommends that a variety of existing
product safety protections be conformed as necessary and applied to guns. As a society, we have
made significant advances in protecting the public from potentially dangerous products. Many of
those lessons should be applied equally to guns.
I.

What We Know About the Safety Risks Posed by Defective Guns

A. Introduction

3 Those

opposing more comprehensive gun regulation have, of course, responded aggressively to proposals that guns
and gun safety be more closely regulated. See, e.g., David B. Kopel, TreatingGuns Like Consumer Products, 148 U.
PA. L. REV. 1213 (2000) (claiming that guns are, under current law, already overly regulated); Howard Nemerov, The
Consumer Federationof America's Case for Gun Safety Regulation, 18 J. ON FIREARMS & PUB. POL'Y 169 (2006)
(arguing that CFA's report overstates the problem of gun accidents and could be a subterfuge for eliminating firearms
entirely).
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In a recent book, author Peter Manseau cataloged hundreds of gun accidents reported in
American newspapers over the course of 200 years.4 For example, on February 19, 1821, Manseau
reports that The Spectator in New York published the following article under the headline
"Sportsmen Take Caution":
A melancholy accident happened a few days since at Kinderhook, when Mr.
Beverly Bennett, a promising young man of the age of 23, was shot to death in
the following manner. With some other young men, he was setting off on a
fowling party, some of whom were pushing off a canoe, in which a gun was
laid, the lock supposed to be half-cocked, when the motion of the canoe shaking
the piece, it went off and discharged its contents into Mr. Bennett's head,
blowing out his eyes and entering the skull, upon which he fell dead on the spot.
On repairing to the scene of the distress, his mother was so shocked at the
spectacle that she fell into fits, which continued upon her five hours, when she
was revived by medical assistance, and is yet living, though in great distress.
Upon the affliction of Mr. Bennett, the father of the deceased, his consolation
is that:
Heaven sends misfortune; why should we repine?
'Tis Heaven that brought me to the state you see.
And your condition may be soon like mine.
The Childof Sorrow and of misery.
Melancholy indeed. Nearly all of the accumulated reports in "Melancholy Accidents"
suggest a similar lack of human agency. The accidents are almost uniformly described as caused
by God or by fate, and not by faulty gun design, gun defects, or negligence.
The prevalence of accidents is, of course, by no means a relic of history. A recent
comprehensive reexamination of gun injuries based on available data sources estimated that
between 2009 and 2017 there were an average of 44,245 unintentional firearm injuries each year,
including an average of 526 deaths.5 Notably, researchers concluded that an average of 60 children

' PeterManseau, MelancholyAccidents: Three Centuriesof Stray Bullets and Bad Luck (Melville House 2016).

5 Elinore J. Kaufman et al., Epidemiologic Trends in Fatal and Nonfatal Firearm Injuries in the US, 2009-2017,
JAMA INTERN. MED. (2020), hs:/liamanetworkeomlounalc iiternalrncdicinelarticle-abstract2773788.

under age 15 were killed unintentionally in each of those years.6 For any other consumer product,
a level of accidental death and injuries even a tiny percentage as high would spur regulation and
technological innovation to make the product safer.
The picture painted by this data about unintentional firearm injuries and deaths provides
very little insight into the role of gun defects in accidents. To the extent that data is gleaned from
death certificates, hospital records, or news reports, there is rarely enough information to fully
understand the nature of the incident.7 When police reports are filed, they are generally unavailable
for public review.
The best data specifically addressing gun defects are probably in consumer complaint
records maintained in databases by gun manufactures and their distributors, but those entities have
a significant incentive to hide or minimize relevant information, even, as discussed below, in the
face of discovery in court supervised personal injury or warranty cases.8 Moreover, available data
about defect-generated accidental discharges that cause no injury or property damage is almost
non-existent because such incidents are unlikely to be reported even to the manufacturer.
Even if better data did exist, the primary cause of many reported gun accidents is hard to
pin down. Some might see criminal negligence when a gun is accidentally fired, whereas others
might see the absence of a clear indicator on the gun to show that the gun is loaded.9 Similarly,

6 Id. at Table 3.
' Among other things, coroners, hospital workers and reporters rarely list the make and model of the gun that caused
the incident, whether or not safety features were present on the gun and deployed, or even whether witnesses are clear
about whether the trigger was actually pulled.

' See infra, notes 37, 47-48.
See, e.g., Tamar Lapin, Upstate Man Who Shot Wife Dead While Cleaning Gun Avoids Jail Time, N.Y. POST (Nov.
19, 2019, 12:45 AM), hit ://nv osvcom/2019/11/19/u stateman-whoshot-wife-ead-whilecleanin - m-avoids-

9

ai-time/liti s:f/i/ ostcom/2019/1 1/19/u state-nu n-who-shot-wife-dead-wile -cleaiin

mgu-av~oids-'ail-dime!

(reporting on sentencing for criminally negligent homicide of Eric Rosenbrock whose gun fired and killed his wife
while he was cleaning it inside his home). The Rosenbrock case is an example of an accident that might have involved
some negligent conduct, but which also might have been prevented by a loaded chamber indicator or other safety
devices.
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when a toddler finds and fires a loaded gun, some blame the incident on the absence of parental
supervision, while others focus on the lack of a manual safety, the lightness of the trigger pull, or
the absence of a safe storage law.1 0 There are almost certainly many incidents that are characterized
as intentional when reported, or treated as criminal negligence, that also have elements of a
preventable accident.
There is thus no public data on how often guns misfire," fire without a trigger pull,1 2 or
deteriorate and fall apart. 13 Nor is there segregable data about accidents caused by arguably
defective designs, such as absence of basic safety features including an external manual safety, 14
a load indicator," a magazine safety disconnect, 1 6 or by overly responsive triggers that make the

10 See, e.g., Syma
Chowdry, Family Of Toddler Who Shot Herself With Dad'sGun Says it WasA PreventableAccident,

WXYX.coM (Nov. 27, 2019, 4:52 PM), ht as://www.wxyz.co
ews/familv-of-oddler-who-shot-herselfwith-dadsgi nsays-it-as-a-preventab1&accident. It is unclear in this report if anyone asked how it's possible to buy a gun with
a trigger pull so light that a three-year old can fire it. In addition, Michigan has no safe storage law.
" The term "misfire" refers to several types of malfunctions that occur when the primer in a cartridge fails to properly
ignite when a bullet is struck by the firing pin or hammer. Some types of misfire are more dangerous than others. See
WhatAre The Differences Between A Squib Load, AMisfireAndA Hangfire?, SHOOTING SPORTS USA (Aug. 7, 2017),

hms:/www.ssusa.or/articles/201

7 g

twi'e-and-a-hangire.

Firing without a trigger pull occurs when the shooter does not deliberately move the trigger. Sometimes this occurs
when the trigger catches on another object or when the gun is dropped. See infra, Part IIB.
12

13

See, e.g., Man Hurt When Gun Explodes During Argument, 14NEws.coM (Nov. 25, 2019,
7:01 AM),

https:// vw.l4news co

2019/11

d

14 An "external manual safety" refers to a device, that when switched to the off or "safe" position,
prevents the gun
from being fired. In other words, the gun will not fire unless the user turns the safety off. See Brad Fitzpatrick, Manual
Safeties
On
Carry
Guns:
Pro
Vs.
Con,
NRA
FAMILY
(Sep.
23,
2019),
httls :/wwwnrafail'
rices/201/9/9/23/
n
-r
os-cor (discussing pros and cons
of manual safeties from a shooter's perspective).
" A "load indicator" (also sometimes called a "loaded chamber indicator" or "chamber load indicator") is a device
that makes the gun user aware that there is a round in chamber. See CAL. PENAL CODE § 16380 (West 2012); 940
MASS. CODE REGS. 16.01 (2020) (Massachusetts Attorney General Handgun Safety Regulations). Some load
indicators are visual. Others are tactile. Their purpose is to alert a gun user to the presence of a round in the chamber
in order to prevent the round from being accidentally discharged if the gun user pulls the trigger in the belief that the
gun is unloaded. See generally George Harris, Status Check: The Benefits of Loaded-ChamberIndicators, SHOOTING
ILLUSTRATED I (2018), https//www.shootinillustratedcon /articles/2018/I/9/status-check-he-benefits-of-oadedchamber-indicators/ (describing different types of load indicators and how they function).
16 A "magazine safety disconnect" (sometimes called "magazine disconnect safety") is a device that prevents a gun
from firing when the ammunition magazine is disconnected from the gun. See Cal. PENAL CODE § 16900 (West 2012);
940 MASS. CODE REGS. 16.01 (2020). The mechanism prevents the gun from firing during magazine changes and
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gun prone to "hair trigger" firing." For different reasons, it is impossible to study how many lives
would be saved by use of effective gun locks or by "smart gun" technology that the gun industry
has so far successfully blocked from coming to the marketplace. 1 8 Basic research on the efficacy
of gun safety measures, no matter how logical, has been virtually impossible. 19
In light of these data issues, the conclusions of this article are therefore based on the
substantial anecdotal evidence of accidental firing caused by defects as described in various news
reports, court filings, testimony and in occasional poorly publicized voluntary disclosures by
manufacturers. 20 Taken together, the next sections of this article provide the best evidence
available of circumstances in which comprehensive government testing requirements, independent

when the gun is stored separately from the magazine. A magazine safety disconnect protects against accidents that
occur when the gun user removes the magazine without realizing that a round remains in the chamber.
17 The term "trigger pull" refers to the amount of pressure that must be applied to the trigger to fire the gun. A tenpound trigger pull has been found, by one state regulator, to be safe to prevent an average five-year-old from being
able to fire a gun. See 940 MAss. CODE REGS. 16.05(2) (2020). Many guns, however, have much lighter trigger pulls,
including, for example, Glock pistols, as manufactured, which have a typical trigger pull of 5.5-6.5 pounds. See infra,
notes 74, 84, and 89. Some owners buy kits for their guns to make the trigger pull as light as possible. See, e.g.,
gunwildl,
Reduce
Your
AR
Trigger Pull on
the
Cheap,
YOUTUBE
(May
31,
2015),
https://wivw. iumbe on/watciv=CdOasygai s (video showing technique for reducing the trigger pull on an AR15
by changing the springs).

Smart guns include technological innovations such as biometric locks that prevent the gun from being fired other
than by the gunowner. To date, development and commercialization of smart gun technology has been effectively
blocked by the gun industry. Polly Mosendz et al., The Smart Gun Doesn't Exist For the Dumbest Reasons,
BLOOMBERG BUSINESSWEEK (Apr. 15, 2019, 4:00 AM), httvs://ww vbloomberg~con news/features/2019-04-15/tI esrn-judown-yexistybecauseofnew jersey-and-the-na: Farhad Manjoo, We Have the Technology to Make Safer
Guns,
Too
Bad the
Gun Industry Doesn't Care,
SLATE
(Dec.
18,
2012,
5:56
PM),
18

limps ://slate. com/technoogy/20

12/i12/smnart-gUnis~we-have-the-teclmoalog4rnaesfr

undoba-u

kers=

dont-care.html.
As discussed more fully in Part II C. of this article, gun manufacturers are not required to report to any government
entity on consumer complaints. Nor are they required to report, in most instances, safety testing results. In addition,
many forms of independent research have been blocked by the "Tiahrt amendments" and other Congressional action.
See generally Tiahrt Amendments, GIFFORDS L. CTR., h s://lawcentcr. ffords.or / n-aws/feder1-law/otherlaws/tia -amendments/ (last visited Jan. 21, 2021); Buyer Beware, supra, note 2 at 19-21.
19

20 In addition to the evidence of accidents caused by defects that is gathered in Part I of this Article, the author
maintains a journal, based on news reports, that describes one or more gun accidents that took place in the United
States on each day since November 15, 2019. Daily Reports of Unintended Gun Violence, SHATTERED - THE GUN
ACCIDENT J., htMs://tnaccidentjouralnet/ (last visited Jan. 21, 2021). Each journal entry is sourced to published,
but otherwise unverified local reporting. See also DangerouslyFlawed FirearmsThat Could be Recalled Under the
FirearmSafety and Consumer ProtectionAct, CONSUMER FED'N OF AM., https./consumeffed.oridfsiFirearmsjdf
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investigations, safety design standards, or properly supervised recalls would have prevented
serious gun accidents and the resulting deaths, injuries and trauma.
B. The Remington Rifle Trigger Defect
Since 1946, Remington bolt action rifles 2 1 in its popular "700" series, 22 have been
susceptible to firing without a trigger pull. 2 3 There are as many as 7.5 million guns in circulation
that may exhibit this defect. 24 There are many reports in cases,2 5 in the media 2 6 and in thousands
of consumer complaints made directly to Remington, 27 that the gun has fired, without warning,

In a bolt action rifle, the loading and extraction of cartridges into the chamber (to ready them for fire) is
accomplished by means of a bolt, manipulated manually by a bolt handle. The bolt handle opens and closes the
chamber.
21

Affected guns include the Remington Models 700, Seven, Sportsman 78, 673, 710, 715, 770, 600,
660, XP-100,
721, 722, and 725. Remington Rifle Trigger Defect Class Action Settlement, CLASS ACTIONS REP.,
htt s://classactionsre orter.com/settlement/remin ton-rifle-tri er-defect-class-action-settlement/ (last visited Jan.
25, 2021).
22

In 2018, a class action settlement was approved in which Remington agreed to fix some of the affected rifles. Pollard
v. Remington Arms Co., 320 F.R.D. 198 (W.D. Mo. 2017) aff'd. 896 F.3d 900 (8th Cir. 2018) [hereinafter Remington
Class Action Approval]. The author represented various state Attorneys General as amici curiae in support of certain
objectors to the settlement.
23

24

Pollard, 320 F.R.D. 198 at 38. Order and Opinion (1) Granting Parties' Joint Motion for Final Settlement
Approval,
(2) Certifying Classes for Settlement Purposes, (3) Approving Plaintiffs' Supplemental Fee Application, and (4)
Dismissing Matter with Prejudice.
See, e.g., O'Neal v. Remington Arms Co., 817 F.3d 1055 (8th Cir. 2015); Lewy v. Remington Arms Co., 836 F.2d
1104 (8th Cir. 1988); A.M.Z. v. Remington Arms Co., 2017 WL 2963526 (W.D. Wis. Jul. 11, 2017); Seamon v.
Remington Arms Co., 51 F.Supp.3d 1198 (M.D. Ala. 2014); Barrere v. Remington Arms Co., 2013 WL 1811783 (D.
Mont. Apr. 29, 2013); Santanelli v. Remington Arms Co., 2011 WL 6003199 (D.R.I. Nov. 30, 2011); Humphrey v.
Remington Arms Co., 2013 WL 1804186 (D. Mont. Apr. 29, 2013). See also App. A: Bolcome Decl., Ex. 8.h, Pollard,
320 F.R.D. 198 (No. 196-9) (list of additional litigation produced to a Plaintiff by Remington in discovery). Basic
Westlaw searches show many other cases.
25

Remington Under Fire, CNBC NEWS, htt s://wwwcnbc~coin/reinin on-tnder-fire/ (last visited Jan. 25, 2021)
(CNBC catalogs more than 25 videos that it made about the problems Remington's rifle triggers by the dogged reporter
Scott
Cohn);
Scott Cohn,
Remington
Under Fire: A
CNBC Investigation, CNBC NEWS,
htr s:/Iww~cnbc~co /ideo/2015/12/08/remin
on-under-ire-a-cnbc-nvesti ationhtml (last visited Jan. 25, 2021).
The videos include many interviews with victims of the defect, or the relatives of victims who died, as well as a
demonstration of the defect, and a review of many of the most relevant documents from Remington's files. 60 Minutes
also produced a compelling piece about the defect. Lesley Stahl, PopularRemington 700 Rifle Linked to Potentially
Deadly Defect, CBS NEWS (Feb. 19, 2017), ttps;/wwvabsnewsscnlnews/palar-rmngon®70_-rife_linlcedo26

potentially-deadly-defects/.
27 App. A: Bolcome Decl., Ex. 8.c, Pollard, 320 F.R.D. 198 (No.
196-4); App. A: Bolcome Decl., Ex. 8.e, Pollard,
320 F.R.D. 198 (No. 196-6); App. A: Bolcome Decl., Ex. 8.i Part I, Pollard, 320 F.R.D. 198 (No. 196-10); App. A:
Bolcome Decl., Ex. 8.i Part II, Pollard,320 F.R.D. 198 (No. 196-11); App. A: Bolcome Decl., Ex. 8.i Part III, Pollard,
320 F.R.D. 198 (No. 196-12); App. A: Bolcome Decl., Ex. 8.i Part IV, Pollard, 320 F.R.D. 198 (No. 196-13).
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when the bolt is opened or closed or when the gun's manual safety is turned on or off. In short,
Remington rifles are prone to fire even though the trigger has not been pulled. There are many
reports of deaths and injuries caused by accidental firing of these rifles, including deaths of
children. Undoubtedly, many other unintentional firings are not reported because they cause no
deaths, injuries or property damage.
In one relatively early case, when Remington appealed a personal injury judgment, the
appeals court found:
We hold that there was sufficient evidence from which the jury could find that
Remington knew the M700 was dangerous. The following evidence was before the
jury: complaints from customers and gunsmiths that the Model 700 would fire upon
release of safety, some of these complaints dating back as far as the early 1970s;
Remington's own internal documents show that complaints were received more
than two years before the . . rifle [at issue] was produced; Remington created a
Product Safety Subcommittee to evaluate M700 complaints and on two occasions
decided against recalling the M700; and Remington responded to every customer
complaint with a form letter that stated that they were unable to duplicate the
problem, that the customer must have inadvertently pulled the trigger and that
Remington could not assume liability for the discharge. 2 8
If the appeals court accurately summarized the record, the jury had only a tiny percentage
of the mountain of relevant evidence. The defective trigger was first used at Remington in 1946,
and by 1947 Remington was apprised of the defect leading to the rifle firing without a trigger pull,
but declined to change its design. In April, 1947, a test engineer for Remington wrote:
There is evidence from the functioning of the [Remington 721] that the Safety Cam and
Sear are not within design limits. This situation can be very dangerous from a safety and
functional point of view and the existing condition has caused the following malfunctions
to occur in several guns that were inspected:
1. The firing pin moves forward during the bolt locking cycle. 2 9
2. Possible to fire the gun by pushing the safety to the off position.30
28

Lewy, 836 F.2d at 1106-07.

29 This is a euphemism for a situation in which the firing pin actually strikes the cartridge when the bolt is being closed
to fire the gun without a trigger pull.
30

App. A: Bolcome Decl., Ex. 8.j, Pollard, 320 F.R.D. 198 (No. 196-14).

8

Shortly thereafter Remington received a proposal to redesign the trigger at a total cost of
$21,380, plus minimal additional manufacturing costs.3 1 A Remington Attorney then wrote:
Our usual potential liability for the safety of our product is somewhat augmented by our
knowledge that some Model 721 safeties have malfunctioned. However, our liability does
not seem to be out of proportion to retaining the present sear and safety construction,
pending receipt of further complaints from the field.32
Ultimately, despite the defect, no significant change to the trigger design was made until
2006.33 Millions of additional potentially defective guns were manufactured and sold. By the
1970's Remington was regularly receiving returned rifles from customers who complained that
their guns had fired without a trigger pull, generally when the bolt was closed or when the safety
was switched off.3 4 Shortly thereafter, Remington also became aware that use of certain kinds of
common lubricants on the trigger mechanism could also lead to the trigger sticking and the gun
going off without a trigger pull. 3 5 However, Remington concluded:

App. A: Bolcome Decl., Ex. 8.1, Pollard, 320 F.R.D. 198 (No. 196-16). In today's dollars, these amounts represent
approximately $227,000 in total design costs and a small increase per gun in manufacturing costs.
31

32

App. A: Bolcome Decl., Ex. 8.k, Pollard, 320 F.R.D. 198 (No. 196-15).

33 First Amended Class Action Complaint at ¶ 41, Pollard, 320 F.R.D. 198 (No. 90). The redesigned trigger, the "XMark Pro", also proved to be defective during some part of the time that it was manufactured because of excessive
adhesive, leading to additional instances of firing without the trigger being pulled. Remington did not contest this
allegation for the purpose of settlement. Fourth Amended Settlement Agreement at 3, Pollard, 320 F.R.D. 198 (No.
138) ("Remington learned that the then-existing X-Mark Pro assembly process created the potential for the application
of an excess amount of bonding agent, which could cause Model 700 and Model Seven bolt-action rifles containing
X-Mark Pro trigger mechanisms to discharge without a trigger pull under certain limited conditions.").
34

App. A: Bolcome Decl., Ex. 8.e, Pollard, 320 F.R.D. 198 (No. 196-6).

35 App. A: Bolcome Decl., Ex. 8.b, Pollard, 320 F.R.D. 198 (No. 196-3); App. A: Bolcome Decl., Ex. 8.c., Ex. 8.c,
Pollard, 320 F.R.D. 198 (No. 196-4). In 1980, a Supervisor in Remington's testing lab wrote: "It is clear we have a
problem in firearms due to improper cleaning and lubricating. This is evident by the visible signs of film and gum
buildup on returned customer firearms, customer complaints in the field and product liability cases in this area. To
improve this situation, the owner's manual can be rewritten to include a more detailed description on "How to properly
clean and lubricate the firearm." App. A: Bolcome Decl., Ex. 8.b, Pollard, 320 F.R.D. 198 (No. 196-3). Left unstated
is that a sticking sear causes the malfunctions that lead to the gun firing without a trigger pull ("misfire") because the
firing mechanism does not properly recycle. This can be inferred because the testing lab went on to evaluate various
cleaning and lubrication materials to determine if they would, if used, would reduce the number of misfires. Id. Thus,
rather than recognize that many Remington rifle owners would clean and lubricate their guns as they saw fit regardless
of instructions buried in an owner's manual, adding those cleaning instructions was intended to reduce liabilities rather
than to fix the defective design.

9

An attempt to recall all bolt action rifles would undercut the message we plan to
communicate to the public concerning proper gun handling. It would indicate that the
answer to accidental discharge can be found entirely within the gun, when in reality only
proper gun handling can eliminate injuries resulting from such occurrences. 36
Given that Remington did nothing to take the defective guns out of circulation, the number
of consumer complaints about the gun firing without a trigger pull increased over time rather than
decreased. Evidence obtained by the Massachusetts Attorney General shows that Remington
logged 2,300 such complaints between 2012 and 2015.37 During this period, despite Remington's
long-term knowledge of the defect, it often charged its customer half price or full price to replace
the trigger mechanism. Approval of Remington's central office ("Illion") was apparently required
for the company to agree to perform the repair for free, and the repair was then often marked
"goodwill gesture."38
Over the years, based on remarkably consistent allegations in reported cases and in the
media, gruesome deaths and injuries caused by the defect regularly occurred. Some examples,
from many reports:
"

In 1982, Mike Lewy shot his mother. A bullet discharged by a Remington Model
700 when Mr. Lewy moved the safety (without touching the trigger) to unload the
gun, penetrated the ceiling of his basement, and struck his mother in an upstairs

36

Id. The logic, of course,

is appalling. "Such occurrences" were caused by the gun. Making the gun owner responsible
for the safety of a defective gun abdicates Remington's superseding responsibility.
37 Declaration of Sarah Petrie at ¶7, Pollard, 320 F.R.D. 198 (No. 196-17); App. B. Petrie Decl., Ex. 2 Part II, Pollard,

320 F.R.D. 198 (No. 196-20); App. B. Petrie Decl., Ex. 2 Part III, Pollard, 320 F.R.D. 198 (No. 196-21); App. B.
Petrie Decl., Ex. 3 Pollard, 320 F.R.D. 198 (No. 196-22) (complaint log records). In Pollard itself, 2,666 settlement
claimants asserted that their rifles had previously fired without a trigger pull. 788 of these incidents caused personal
injuries or property damage. Pollard, 320 F.R.D. at 205. Although claimants might be more motivated than others to
seek relief in the class action, the high number of claims alleging that the claimant had experienced the defect is further
evidence that a significant percentage of guns are capable of unintended discharge.
App. B. Petrie Decl., Ex. 2 Part II, Pollard, 320 F.R.D. 198 (No. 196-20); App. B. Petrie Decl.,
Ex. 2 Part III,
Pollard, 320 F.R.D. 198 (No. 196-21); App. B. Petrie Decl., Ex. 3 Pollard, 320 F.R.D. 198 (No. 196-22) (complaint
log records).
38
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room. Ms. Lewy suffered injuries to her upper leg that required more than a month
of hospitalization. 39
"

In 1989, Brad Humphrey was shot when a Remington Model 700 discharged
without a trigger pull as a friend entered his pickup trip after hunting. The bullet
fired struck Mr. Humphrey's spine, causing lower body paralysis. 40

"

In 2000, nine-year-old Gus Barber died when his mother released the safety of a
Remington Model 700 to unload it, even though she did not touch the trigger. The
bullet passed through the Barbers' horse trailer and struck Gus, who was out of sight

behind it. 41
"

Lanny O'Neal was deer hunting with friends in 2008 near Eagle Butte, South
Dakota. His friend, hunting with a Remington 700 model rifle, was exiting
O'Neal's pickup truck when he moved the safety lever on the rifle from the safe
position to the fire position without pulling the trigger. The bullet passed through
the seat of the pickup and struck Mr. O'Neal, who died from the resulting wound. 42

"

In 2010, three teenagers were hunting. As one passed a loaded Remington 700 rifle
over a fence to another, the rifle discharged without a trigger pull. The bullet fired
and hit two boys. One boy was shot in the hand, the other was shot in the abdomen. 43

"

In 2014, 32-year-old Randall Zick shot and killed his brother Robert while hunting
with a Model 700 rifle, according to a lawsuit filed on behalf of Robert's three

39

Lewy, 836 F.2d at 1105.

40

Humphrey, 2013 WL 1804186, at *1.

41

Barber v. Remington Arms Corp., No. CV 12-43-BU-DLC, 2013 WL 496202, *2 (D. Mont. Feb. 11, 2013).

42

O'Neal, 817 F.3d at 1058.

T.G., et al. v. Remington Arms, Co., No. 13-CV-0033-CVE-PJC, 2014 WL 1310285, at *2 (N.D. Okla. Mar. 28,
2014).
43
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minor children. Randall had stopped to unload his rifle, had pushed the safety to its
off position (which should have prevented the gun from firing) and was opening
the bolt when the rifle discharged and struck Robert in the back of the head. 44
In litigated cases over many years, Remington cast doubt on the Plaintiffs' claims by
arguing either that the trigger was pulled, that it was damaged by owner misuse, that the trigger
mechanism was not properly cleaned, or that some other misuse caused the gun to misfire. 45 It also
argued, correctly from a safety standpoint, that the gun should always be pointed out of harm's
way whenever the safety was manipulated or when it wasn't being readied for fire. 46 These
assertions of negligence by the user of the gun were easier to make because Remington suppressed
evidence of how commonly the misfiring events occurred. 47 A complaint filed in the District of
Oregon compiles 15 cases in which a Court found that Remington failed to meet its discovery
obligations .4' Even when cases were settled, the settlements typically included extensive
confidentiality provisions that prevented disclosure of the settlements to the public and to other
litigants.4 9

See A.M.Z., a Minor v. Remington Arms Co., 16-CV-778-WMC, 2017 WL 2963526 (W.D. Wis. July 11, 2017);
Complaint at ¶ 11-13, A.M.Z., 16-CV-778-WMC, 2017 WL 2963526 (No. 1). Paragraphs 15-18 of this complaint
contain a technical description of the design flaw that causes the problem at issue.
44

45

See generally cases cited supra, notes 25, 39-44.

Again, this suggests that gun owners should bear sole responsibility to make a defective gun safe. It also ignores
foreseeable circumstances in which the gun handler is unaware of another person's presence despite taking care to
point the gun in a safe direction. See, e.g., supra, notes 39, 41 and accompanying text.
46

Remington's tactics were condemned as discovery abuses. E.g., Chapa v. Garcia, 848 S.W.2d 667 (Tex. 1993)
(Doggett, J., concurring) setting out Remington's discovery misconduct). See also Order Partially Granting Motion to
Unseal, Aleksich v. Remington Arms Co., CV-91-05-BU-RFC (D. Mont. Sept. 4, 2012) (order partially unsealing
record over Remington's objection).
47

See Amended Complaint at ¶ 93-94, et al Remington Arms Co., No. 3:13-cv-01765-BR (D. Ore. 2015) (No. 25)
(supporting allegations that Remington had procured court relief in a prior case by fraud).
48

9 See infra, notes 236, 238.
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After more than 60 years of knowingly producing guns that were prone to firing without a
trigger pull, Remington negotiated a national settlement of a class action case in federal court in
Missouri.

The settlement functioned as a recall (and retrofit) of guns with little other relief.

Plaintiffs in that case negotiated from a weakened position after already losing the majority of their
claims under Missouri law before settlement negotiations began.

2

The settlement was criticized

by various state attorneys general on the basis, inter alia, that the notice was insufficiently forceful
to encourage Remington owners to have their guns retrofitted or to warn them of the dangers of
the potential defect.5 3 Among other things, in the notice of settlement sent to gun owners,
Remington continued to deny that there was any problem at all, obviously undermining safety
concerns.5 4 Various objectors asserted that the notice was insufficiently disseminated.5 5 These
objections were overruled both by the District Court56 and in the Court of Appeals. 57

50

See Remington Class Action Approval, supra, note 23.

Remington Class Action Approval, supra, note 23, at 203 ("The proposed settlement provides benefits in the form
of retrofitted triggers, vouchers, and/or reimbursements for replacing the firearm's original trigger mechanism to
owners residing in the United States of certain Remington rifles manufactured from 1948 to the present.") The retrofit
benefit acted as a recall, because guns had to be returned to Remington so that they could be retrofitted. The voucher
benefit available to those who owned rifles whose triggers could not be retrofitted were for $10 in Remington products.
Id. at 223. A reimbursement benefit of $119 was available to a tiny percentage of class members who had already paid
for a retrofit.
5

52 Pollard v. Remington Arms Co., No. 13-0086-CV-W-ODS, 2013 WL 3039797 (W.D. Mo. 2013). Class members

in other states appear to have had stronger claims. Brief of Amici Curiae Commonwealth of Massachusetts et al. in
Support of Objectors-Appellants and Reversal at 11-15 (Pollard v. Remington Arms Co., 896 F.3d 900 (8th Cir. 2018)
("2018 (No. 17-1818) [hereinafter Attorney General's Amicus Brief') ( detailing potentially stronger state law claims
that would be released by the settlement without evaluation).
53

Appellants' Amended Opening Brief at 24-27, Pollard v. Remington Arms Co., 896 F.3d 900 (8th Cir. 2018 (No.
17-1818).

5 Id This issue is discussed at more length, from a consumer protection perspective, later in this article. See infra,
Part II.D.1.
55

Attorney General's Amicus Brief supra, note 52 at 21-27.

56

Remington Class Action Approval supra, note 23, at 205.

57 Pollard, 896 F.3d 900 at 3.
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While no final numbers have been reported, the settlement appeared to have been on a
trajectory that would fix less than 1% (75,000) of the 7.5 million potentially defective guns that
Remington manufactured.5 8 In exchange, Remington will get a release that covers virtually any
warranty or other consumer protection claim that a gun owner could assert, other than future
personal injury claims.

59

The mediator hired by the parties to negotiate the final notice plan for the settlement was
present in court at the time of final approval of settlement. He responded to an inquiry from the
Judge about why only 22,000 claims had been filed despite the negotiated notice plan with a telling
piece of Americana:
In the community of the people who own firearms of which, again, the parties didn't know
it when they hired me, but I am one, these people talk together. [Gun owners] socialize
together. They spend time at the coffee shop in the morning together.
When one of them hears about a class action like this, dozens more know about it because
they do talk about it, and they're afraid of the government. They're afraid of the courts, and
they're afraid their guns are going to be taken. So the idea that they can come and get their
gun fixed simply by responding to a notice from a court, frankly, scares a lot of them to the
point that they're not about to do that.
A large percentage also fall into a category that I, frankly, am one of I advised the court
when we were here before, the largest deer I've ever taken in my life is with a Remington
700 .30-06 [a gun covered by the settlement]. The parties didn't know that when they hired
me either. That gun will not be sent in. It's the finest shooting gun I've ever owned in my
life. I understand the court's concerns, but I don't want anybody touching [a] . . gun that I
have fired hundreds, if not thousands, of rounds through and never had a problem with it. 60

58

No final estimate of the number of guns that were

returned by class members for retrofit is available. However, as

of February, 2017 when the class action fairness hearing was held, following implementation of the settlement's
revised notice plan, only approximately 22,000 claims had been submitted. Remington Class Action Approval, supra,
note 23, at 205. Although the settlement claims process remained open until April 2020, there was no ongoing effort
to provide notice directly to class members, making it unlikely that a significant number of new claims materialized.
See id. In the settlement approval process, Remington estimated that it would cost up to $89 to retrofit each returned
gun. Id. at 218, n. 24. Even if 50,000 guns were ultimately repaired, the cost of providing relief under the settlement
to Remington was less than $5 million (up to $89 for each of 50,000 returned guns). This is far less than the $12.5
million in attorney's fees awarded to class counsel. Id. at 221-25.
59 Fourth Amended Settlement Agreement, Pollard v. Remington, 320 F.R.D. 198 (W.D. Mo. 2017) (No. 138).
60

Final Approval Hearing Transcript at 10-11, Pollard, 320 F.R.D. 198 (No. 220).
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The mediator's response fails to acknowledge the evidence not only that the gun created risks not
just for himself as a hunter, but for other hunters, his family, his friends, and the public at large. 61
As will be discussed further below, even if government actors were willing to regulate, they face
the challenge of penetrating the myths and mystique that permeate gun ownership in America.
Meanwhile, with many millions of potentially defective guns remaining in circulation, it is
likely that public safety concerns, including deaths and injuries, will continue unabated. 62 Other
class action cases have had a similarly limited impact on public safety concerns involving defective
guns. 6 3

Even after settlement related repairs (for those few guns that were repaired), there is a report that some guns continue
to malfunction. Scott Cohn, Gun Owners Say Rifles Still Malfunction After Remington Class-action Settlement
Repairs, CNBC NEWS (April 6, 2020), ht s://wwwcnbcco/2020/C4/06/remii tontrigger-problems-surface-as61

class-action-settlemient-deadline-n ears. htmil.
Shortly after the class action settlement, Remington filed bankruptcy. In re Remington Arms Co., Bankr. Ct. Dec.
(LRP) No. 18-10687-BLS (D. Del. March. 25, 2018); In re Remington Outdoor Company., Bankr. Ct. Dec. (LRP) No.
18-10684-BLS (D. Del. March. 25, 2018) (cases consolidated in this docket). Remington filed a "prepackaged plan"
that involved a sale of the company funded by new investors. It emerged from bankruptcy as a reorganized enterprise
less than 60 days after filing. Remington, Bankr. Ct. Dec. (LRP) No. 18-10684-BLS, ¶ 6 (No. 31). More than
$13,000,000 was set aside for various counsel for their work in the bankruptcy case. Id. at ¶ 8. See Tracy Rucinski,
U.S. Gunmaker Remington Exits Bankruptcy in Tough Gun Climate, REUTERS (May 17, 2018, 10:40 AM),
62

https://wwwieuters.con/article/us~rernin ton-bankruptc y/us® urunaker-remindton-emits-bazi rutcv ®in-tou~lf- zncli te-dUSKCNI124T. The bankruptcy had no apparent impact on the class action settlement.
For example, the Brazilian company Forjas Taurus recalled nearly a million of its popular pistols in the United
States as part of the settlement of a class action lawsuit. Taurus Class Action, TAURUS CARTER SETTLEMENT
(hereinafter "Taurus" or "Taurus Carter Settlement"), htW:// wtaiirusca ersettlementco . (last visited Feb. 13,
2021). The guns involved have a defect that sometimes causes them to fire even when the gun's safety was in its "on"
position or when the gun is dropped. In other words, the gun will go off on some occasions, not just without a trigger
pull, but also when the gun user believed it had been locked because the safety was on. There were many reported
accidents before the class action case forced a recall. See The Taurus Pistol Defect, GUN ACCIDENT J. (Jan. 18, 2021)
htws://gn.ccidentiournalnet2O21/Q1/18/the-aurus-pistoldefct/. Counsel for the parties reported in September,
2019 that fewer than 20,000 guns (about 2% of the class guns) had been returned for inspection and repair. Status
Conference Hearing Transcript at 10, lines 4-8, Carter v. Forjas Taurus, 1:13-CV-24583-PAS, (S.D. Fla. 2016) (No.
272).
63

Similarly, a class action case is pending to address the propensity of Sig Sauer's P320 pistol to fire when dropped and
sometimes otherwise to fire without a trigger pull. See Ortiz v. Sig Sauer, 448 F. Supp. 3d 89 (D. N.H.) 2020 (docket
still active after surviving motion to dismiss). Paragraphs 22, 28-31 of the Ortiz Complaint describes drop fire
incidents involving the P320, including three in which law enforcement officers were injured. Complaint at 22, 2831, Ortiz (No. 1, ¶¶); Ortiz at 93-94 (denying motion to dismiss). Another class action involving Sig Sauer's P320
recently settled with recall benefits available only to those whose guns have already manifested the alleged defect.
Hartley v. Sig Sauer, 4:18-CV-00267-HFS (W.D. Mo.) (filed April 6, 2018); see Hartley Settlement Notice,
https://Nvw.sigsauer.com/tub/media/sigsauer/resourcs/Short-Foim-Agreement-Notice idf. Waiting for a known
defect to manifest itself by an accidental firing is obviously not consistent with public safety because it will not prevent
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C. Glock Pistol Safety Problems
The Austrian gun manufacturer Glock, Inc. has manufactured pistols, with relatively small
modifications from model to model, since its first prototype for the Austrian military was made in
1982.64 Over time, Glock has become one of the largest producers of handguns for the United
States market. 6 5 Glock pistols have also become popular for police66 and military use" in the
United States and around the world.
Unlike Remington's rifles, Glock guns are not plagued by manufacturing defects or a
design that fails in the field. Glocks tend to perform as advertised, firing quickly and efficiently.
Glock guns, however, in the hands of gun users with limited or modest training, are particularly
unsafe. This is because Glock has, for reasons of aesthetics and perhaps sheer machismo, stripped
its guns almost entirely of safety features designed to protect against accidental firing and other
misuse by gun owners. From a legal standpoint, the question is not whether the gun fails, but rather

future accidents. See generally Catherine Dunn, What Happened When a SEPTA Officer's Handgun Spontaneously
Fired in Philly's Suburban Station, THE PHILADELPHIA INQUIRER (Feb. 27, 2021) (discussing the Sig Sauer pistol
defect), https://www.inguirer.con/business/sig-sauer-guns-septa-ice-misfiring-suits-police-20210227.html.
See generally Robert A. Sadowski & Stanley J. Ruselowski Jr., Book of Glock, A Comprehensive Guide to America 's
Most PopularHandgun 4, 39-157 (Skyhorse Publishing, 2018).
64

Even though it competes with American gun companies that market and sell other types of guns including
revolvers,
rifles and shotguns, a commonly cited published estimate suggests that Glock has the fourth greatest total market share
for guns in the United States. See Niall McCarthy, The DominantForces in the U.S. Gun Market, FORBES (Sep. 14,
2016, 7:57 AM), htts:wwwforbesco
ites/niallmc x
12016/09/14/ti e-dominant-orccs-n-theu-s-gn
mnarketinfograhic/#la6be4e34a8c; Josh Harkinson, Fully Loaded: Inside the Shadowy World of America's 10
Biggest Gun Makers, MOTHER JONES (Jun. 14, 2016), https://www.motheiies.con volitics/2016/06/fully-loadecb
65

ten-ii

est-,Yun-rnanufacturers-amenica

66 See infra, notes 79-80, 82, 86-88; SADOWSKI & RUSELOWSKI, supra, note 64, at 23 (listing some of the American
police forces that have adopted Glock pistols).

See Charlie Gow, How the U.S. Military Slowly Fell in Love With the Glock, NAT'L INT. (Jan. 9,
2019),
https://nationalinterest.org/blog/buzz/how-us-militar-slowly-fell-love-glock-41067;
See also SADOWSKI
&

67

RUSELOWSKI, supra, note 64, at 22 (list of military forces that have adopted Glock pistols).
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whether the absence of safety features makes Glock pistols defective 68 because their presence
would prevent foreseeable accidents. 69
For many years, Glock has resisted enhancements to its modest tactile rather than visual
loaded chamber indicator.70 And Glock guns have no magazine safety disconnect 7 1 or external
manual safety.

2

Although Glocks do have a safety that works effectively to prevent the guns from

A design defect exists when the product is built in accordance with its intended specifications, but the design itself
is inherently defective. Barker v. Lull Engineering Co. 20 Cal.3d 413, 429, 143 Cal.Rptr. 225, 573 P.2d 443 (1978);
See, e.g., Brinkley v. Pfizer, Inc., 772 F. 3d 1133, 1140 (8th Cir. 2014) (citing Nesselrode v. Exec. Beechcraft, Inc.,
707 S.W.2d 371, 375-76 (Mo.1986) (en banc) (concluding that under both Missouri and New Hampshire law a design
defect claim arises when "the product, as designed, is unreasonably dangerous and therefore 'defective', and that the
demonstrated defect" caused injury.) See generally RESTATEMENT (SECOND) OF TORTS § 402A (AM. L. INST. 2019).
68

69 As the California Supreme Court has explained: "It is particularly appropriate that the jury be allowed to determine
the inference to be drawn when the evidence indicates that a safety device, designed to prevent the very injury that
occurred, was not present. To take the case from the jury simply because the plaintiff could not prove to a certainty
that the device would have prevented the accident would enable the manufacturer to prevail on the basis of its failure
to provide the safeguard. Such a rule would provide a disincentive to improve the safety features of a product and
thereby interfere with one of the major policy goals of strict liability." Campbell v. General Motors Corp., 32 Cal.3d
112, 121, 184 Cal.Rptr. 891, 649 P.2d 224 (1982) (footnote omitted). See also Ramirez v. ITW Food Equipment Grp.,
LLC, 686 Fed.Appx. 435, 438 (9th Cir., 2017) ("the defendant bears the burden to prove the lack of feasible safety
devices."). (Campbell v. General Motors Co., 649 P.2d 224, 229 Cal. 1982) (internal citation and footnote omitted).
See also Ramirez v. ITW Food Equipment Group, 686 Fed. Appx. 435, 438 (9th Cir., 2017) ("[T]he defendant bears
the burden to prove the lack of feasible safety devices.").
70 See supra, note 15. Massachusetts requires, by regulation, that handguns have either a "load indicator" or "a manual
safety disconnect." 940 MASS. CODE REGS. 16.05(3) (2020). Under the regulation, a "load indicator" must "plainly
indicate" whether there is a round in the chamber; i.e., whether the gun is loaded. 940 MASS. CODE REGS. 16.01 (2020)
(definition of load indicator). Glock has long been aware that its tactile load indicator (a user of the gun must feel for
the indicator ratherthan plainly see it) fails to meet Massachusetts standards and therefore Glock does not sell its guns
in Massachusetts. A challenge to Massachusetts regulations as applied to Glock guns, brought by various parties, on
this issue has failed. Draper v. Healey, 98 F. Supp. 3d 77, 85 (E.D. Mass. 2015) aff'd. 827 F.3d 1 (1st Cir. 2018).

In the Court of Appeals opinion, Justice Souter, sitting by designation wrote: "Perhaps it is a sense of the weakness of
their position that leads the dealers to argue, in effect, thatfair notice requires the Commonwealth to provide something
approaching a design specification: if the Commonwealth wishes to require load indicators that "indicate plainly," the
Commonwealth ought to supply the industry with a graphic plan or blueprint. But if due process demanded any such
how-to guide, swaths of the United States Code, to say nothing of state statute books, would be vulnerable." Draper,
827 F.3d at 4.
71 See supra, note 16. This means that the gun can accidentally be fired while the magazine is being changed or when
the magazine is removed for storage or transport.
72 See supra, note 14. Glocks therefore cannot be prevented from firing by a conscious choice to switch the safety into

an "off' or"safe" position. See Kyle Mizokami, Trigger Too Light?: ThisMight Be a Glock Guns 'FatalFlaw, 'NAT'L
htock-zns-ata141a
-76ii6.;
Glock does offer an integrated key locking mechanism as an optional feature on some of its guns. See Glock Safety
Lock, GLOCK.COM, htt ://eu. ock~co
technolo 1glock-safei Aock.
INT. (Aug. 25, 2019), ht s:/;natiowffnterest:or
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firing when they are dropped, that safety is incorporated into the trigger itself.73 This means that
the gun will fire whenever the trigger is depressed, even if unintentionally. Inadvertent firing is
also more likely both because Glocks require the trigger to be pulled for disassembly and cleaning
and because they require relatively little pressure on the trigger to go off.7 4 Theoretically, this
makes them more accurate, but it also makes it easier to fire the guns accidentally,7 5 and perhaps
more importantly, for children as young as two to squeeze off a shot.76
The former Bloomberg journalist, Paul M. Barrett, published a book in 2012 that does an
excellent job of describing the development of Glock pistols, the marketing strategies that made it
so ubiquitous in the United States, and Glock's lobbying efforts in Washington.7 7 In addition, the
book describes some of the many accidents and lawsuits alleging safety concerns about Glock
pistols and uses them to illustrate Glock's legal strategies for minimizing its liabilities. 78
Since publication of Barrett's book in 2012, there have been many additional reports of
accidents, including the following:

73

See

74

The standard Glock trigger pull is approximately 5.5 pound of pressure. See generally Glock, GLOCK

SADOWSKI,

& RUSELOWSKI, supra, note 64, at 33-35, 211-12.
BUYER'S

GUIDE, Fall 2018 (2018) (each pistol specification for "trigger pull"). See also SADOWSKI & RuSELOwSKI, supra, note

64, at 57, 72, 80, 91, 100, 107, 114, 123, 125, 130, 138, 142, 146, 149, 155, 158 (specifications including trigger pull).
Although this issue will be discussed further below, it is notable that for the purposes of child safety, Massachusetts
suggests a trigger pull of 10 pounds or more in order to prevent an average child under 5 years-old from operating the
gun. 940 MASS. CODE REGS. 16.05(2) (2020) (child safety requirements for handguns).
Also, relevantly to ease of firing, Glock triggers have less than half an inch to travel before the trigger engages and
fires the gun. See SADOWSKI & RUSELOWSKI, supra, note 64 at 57, 72, 80, 91, 100, 107, 114, 123,125, 130, 138, 142,
146, 149, 155, 158 (specifications including "trigger travel"). See Bob Owens, Why the Police Shouldn 't Use Glock
Pistols, L.A. TIMES (May 7, 2015, 8:52 PM), hops://w 'atinescon oainion op edlla-oeowe- ocI-accidents20 150508-storyhttr1 ("The underlying problem with Glock pistols is a short trigger pull and the lack of an external
safety.").
75 See infra, notes 77-81.

76 See infra, notes 82-83.
77 PAUL M. BARRETT, GLOCK: THE RISE OF AMERICA'S GUN (Crown Publishers, 2012).
78

1Id., Ch. 12 ("Ka-Boom"). Barrett's chapter describes a policy of cheap settlement of lawsuits, together with binding
confidentiality agreements. Id. at 132 ("As a result of Glock's efficiently executed policy of settlement-and-silence,
some gun owners who might have been alerted sooner to the peril learned about it the hard way."). Additional Glock
accidents are described in Buyer Beware, supra, note 2, at 37-39.
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*

In Ocala, Fla., 33-year-old Police Officer Jared Forsyth was shot and killed by a
fellow officer following a Glock training session. The officer who killed Forsyth
did not realize that there was a round in the chamber when he depressed the trigger
as part of the Glock pistol's normal disassembly procedure. 79

"

Norwalk Connecticut police officer Phillip Roselle was shot in the chest by another
officer who did not realize that the gun was loaded when he depressed the trigger
on his Glock pistol in order to disassemble it. 80

"

A New York police officer accidentally shot Akai Gurley with a Glock pistol in a
Brooklyn housing project. In a well-publicized trial, the officer, Peter Liang,
claimed that his finger was alongside, rather than on the trigger, when the shot was
fired.8 1

20-year old Christian Collister has had nearly a dozen surgeries after accidentally shooting himself
in the face while taking his Glock apart in his car. He recounts: "So to take apart Glocks, you have
to empty the chamber and then pull the trigger and slide the chamber back and push it forward. I
pulled the trigger and when I did it just blew everything." After the gun accidentally discharged,

79 Carlos E. Medina, Ocala Officer Shot to Death Accidentally During Training, OCALA.COM (Apr. 7, 2015, 10:12

AM), h

s://wwwoc la com article/K/20150406/News/604142131/OS!; Police Officer Diedfrom His InjuriesAfter

Training Accident, OCALA POST (Apr. 6, 2015, 10:10 PM), https://www.ocalaostcon ocala-police-officer-died-

from-his-ijuies/; Katie Pohlman, Judge Rules Ocala Not Liable in 2015 After Police Officer Death, OCALA.COM
(Jul. 26, 2018,
officer-death.

4:46 PM), htvs ://wwwocalacom/news/20180726/judge-rles-ocala-not-iable-in-2O1 5p ice-

80

Ethan Fry, FormerNorwalk Cop Shot in On-The-Job Accident Sues Gunmaker, THE HOUR (Sep. 3, 2019, 8:01 PM),
Veteran
hms://Nwwthchourcomnews/aricle/Fomer-Norwalk-cop-shot-in-on-the fob-accident-14411520php;
Officer Still Suffering 1 Year After Accidental Shooting, NEWS 12 CONNECTICUT (Sep. 7, 2018, 9:10 PM),
http://connectictnews 12.costow!/9050365/veteran-officer-stilsuffering-1:year-after-accidentalshootiig.
See
also Notice of Removal, Roselle v. Glock., 3:19-CV-01490-AWT (D. Conn., September. 23, 2019) (No. 1-1) removed
from state court).
81

htt

Sarah M. Nir, Gun Tests and Tears at Officer Peter Liang's Trial in Killing, N.Y. TIMES
(Feb. 2, 2016),

://wwwnytimesco

2016/02/O3/nvregion/at-officer-Deter-liangs-ria14ears-and-esting-ofa-volice-issue&

gun.html; Chris Fuchs, NYPD Officer Peter Liang Guilty of Second Degree Manslaughter in Akai Gurley Killing,
NBC NEWS (Feb. 11, 2016, 8:02 PM), htps:/www1nbcnews.comnews/asiaii-ameiica/nvpdofficer-peter-iang-

guiltv-second-decree-manslau hter-akai-m rlev-n516796.
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Christian said, "I looked down at the center console, all I saw was my jaw and the row of teeth just
sitting there so I was like okay, this is very serious."82
In May 2016, Glock settled a civil case with a former LAPD officer, Enrique Chavez, who
was left paralyzed from the waist down after his Glock was accidentally discharged by his threeyear old son from the back seat of the officer's car. According to news reports, the Complaint
alleged:
The boy was able to get hold of his father's weapon while sitting in the back seat (of the
vehicle) and shot the officer in the back... The former officer alleged the gun and hip
holster were negligently designed without a grip safety and that it required only minimal
pressure to discharge. 'In fact, the trigger energy on the Glock is so low that it was easier
to pull the trigger on the Glock than on cheap, plastic toy guns ordered off the Internet. 83
Chavez's expert witness offered the opinion that "the combination of design features of the Glock
21-that is, the "light trigger pull," the spring-loaded-to-fire striker ('half-cocked and unlocked'),
and lack of any manual safety or grip safety often found on other pistols-created an unnecessary
and dangerous risk of accidental discharge." 8 4 The California Court of Appeals found that this
evidence, taken together with other facts of the case, was sufficient to deny summary judgment for
Glock on Chavez's design defect claim and to send the case to the jury. 8 5
A video that has been viewed many millions of times on YouTube shows a police training
officer who accidentally shoots himself in the foot with a Glock pistol while holstering his gun

82 Kailey McCarthy, Local Boy Recovering After Gun Accident, Benefit Tuesday to Help with Hospital Expenses,
KALB (Dec. 9, 2019, 5:01 PM), https://wwwkalb.cocontent/newsiLocabboy-recovering- ier-gun-accidentbenefit-Tuesday-to-help-with-hospital-expenses-565994351 .html.
83

Bob Owens, Glock Settles Negligent Discharge Case with ParalyzedEx-LAPD Cop,

2016, 9:56

AM),

https//bearin-arnesgcoebob-o/20I6/05/12/dock-se~ttes-ne

BEARING ARMS

nt-dishhae_-case

(May 12,
ayzed-exs

apdco I.
84

Chavez v. Glock, 207207144 Cal. Rptr. 3d 326, 339 (Cal. Ct. App. 2012).

85 Id. at 1312, 1315. The Court also rejected Glock's argument that it "had no duty to design a firearm that an
unsupervised three-year-old could safely play with when left loaded and unsecured by a trained police officer who
had ignored every warning and instruction he had read about firearm storage safety." Id. at 352. See also LeMaster v.
Glock, 610 So. 2d 1336 (Fla. Dist. Ct. App. 1992) (sending a Glock design defect case claiming wrongful death due
to absence of manual safety to the jury). See generally supra, note 69.
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during a training session. 86 Tellingly, in light of the history of accidents involving police officers,87
some police forces now decline to order Glocks or ban them for duty use entirely.8 8 As one
publication designed for gun enthusiasts has acknowledged:
A Glock . . allows for no mistakes. Quite honestly, . . guns with heavier triggers and more
complex manual safeties are more forgiving because they do some of the operator's
thinking for him or her. After all, that is what a safety is intended to do. It stops the user
from firing the gun unintentionally, even if the trigger is pulled. The Glock, by contrast,
does none of the thinking for the operator. 89
Glock enthusiasts make two primary arguments to advocate for its absence of safety
features. The first is that certain additional safety features would make the gun less accurate and
therefore less effective for self-defense. Under their view, a heavier trigger pull slows the firing
process and can pull the gun off-target. 90 The need to release a manual safety, they argue, might

86

Dez E., Cop Shoots Himself in Leg, YOUTUBE (Apr. 14, 2006), htts:I/videosearchyahoo.co

vhs/searchfr=yhs-

Lkry=-SF01&hsimp=yhsSF0l &hspat=LkrvT&p lock+ olice+training+officer+shoots+hiinself+in+foot#id=2&vid=964f48 17d600f1 ad7db
7f4'75050e4c0&action=view. The officer shoots himself just after saying, "I am the only one in this room in this room
professional enough, that I know of, to carry the Glock 40."
87 See, e.g., Jeff Leen and Sari Horwitz, Armed and Unready - City Pays for Failure to Train Officers with
Sophisticated Weapon, WASHINGTON POST, Nov. 18, 1998, at Al, http://wwwwas
lo
srv/local/longtedcpolice/deadlvforce/ olice4 agelhtm (describing the circumstances of some of the 120 incidents
of accidental firing of Glock pistols that had occurred); Jane Fritsch, Use of Semiautomatic Gun by New York Police
May Pose Risks, N.Y. TIMES, Jun. 15, 1992, at Bl, hs://wwwn timescoi 1992/06/15/nyregio use-ofsemiiautomaticbvnew-York-olice-may-pose-ris1s.ht ni (describing Glock accidents involving New York Police
Officers). See also Lynn Hamilton, Light Triggers, Hefty Profits, MOTHER JONES (Jan. 26, 2000),
https://www.motherjones.co
olitics/2000/O1/light-triggers-hefty-profits/. The light trigger pull of Glocks was a
frequently cited factor in the police shooting of New York immigrant Amadou Diallo, in which 41 bullets were fired
by four police officers. See Barrett supra, note 77, at 248-49.
88

See Jane Fritsch, Use of Semiautomatic Gun by New York PoliceMay PoseRisks, N.Y.

https://x wv.nytimescom11992!06/15/nyregion/Iase-of-semiautomatic-

TIMES,

Jun. 15, 1992, at B2,

nn-b -nw ork-yolice-mayipose-risks.htm

(naming some police departments that have banned Glocks). Other police departments have had different problems
with Glock pistols that have caused them to switch guns. Merissa Green, Haven Police Ditch Glocks After Two
Explode, THE LEDGER (Mar. 15, 2008), hm/s://www.theledgerco/articleLK/2OO8O313/News/608/140664LI/.

Is
The
Glock
Inherently
Unsafe?
BEARING
ARMS
(Mar.
2,
https://bearingarms.com/mmillerandphlelmore/2010/03/02/is-the-glock-inherently-unsafe/.
89

2010,

3:01

AM),

See, e.g., Nick Leghorn, NY Democrats IntroduceMandatory Trigger Pull Weight Bill, THE TRUTH ABOUT GUNS
(May 12, 2017), h
(describing the process by which a heavier trigger pull can pull the gun off target). The writer states: "Lighter triggers
might make it easier for firearms to accidentally discharge in untrained hands, but it also makes the guns more
accurate.... So instead of shooting the murderer coming towards you with a hatchet you've now shot the pregnant
90
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prevent someone who is urgently in need of the gun for self-defense from making the gun ready
to shoot sufficiently quickly. 9 1
Their second argument is that guns with safety features actually make gun users lazier and
consequently less safe. Their position on these issues assumes that only a rigorous safety routine,
including always assuming that the gun is loaded until the chamber has been checked and carefully
aiming the gun in a safe direction until it is needed for use, will prevent accidents. 92 They argue
that safety features such as a manual safety or a loaded chamber indicator are inherently unreliable
and lead to sloppy practices. 93 Drawing on the ethos of self-reliance that gun owners often
articulate, these arguments essentially blame a gun-owner's inattention to safety practices, rather
than the absence of safety features, for accidents when they happen. 94

innocent bystander or the proverbial school bus full of nuns." Id. The writer also points out that a heavier trigger pull
may make a gun unsuitable for disabled users. Id.
91

See, e.g., Brad Fitzpatrick, Manual Safeties on Carry Guns: Pro Vs. Con, NRA FAMILY
(Sept. 23, 2019),

hotps://w vwwnra fanil~org/aricles/219//23/maua-safeties-on-currygiun spro-v's-coa ("Under duress, something
-

as simple as releasing a manual safety can escape your mind."); Caleb, Why you do NOT need a Safety on Your
Concealed CarryHandgun, PREPARED GUN OWNERS (Sep. 8, 2018), httn:!/p
ared unowierscol2016/09/08/wh
l("...
90% of the time you should only take your handgun
y
ea
out of the holster if you need to shoot somebody or something RIGHT NOW. And a safety can get in the way of
that.").
92 Almost all gun rights organizations publish basic safety tips for gun users. See, e.g., FirearmsSafety- 10 Rules of
Safe
Gun
Handling,
NATIONAL'
SHOOTING
SPORTS
FOUND.
(hereinafter
NSSF
Rules),
hts:/wwwi ssf or safet irules-firearms-s etv! (last visited Feb. 14, 2021); 8 Gun Safety Rules You May Not Heave
Heard Of NRA FAMILY (Sept. 3, 2019), (hereinafter NRA Rules), https://wwwnrfanilvorg/artices/2019/9/3/8In-s1 ety-ae.-you-Inay-not-ae-heard-of!. In many cases these tips sensibly urge shooters not to simply rely on
the safety features of a gun. NSSF Rules, supra, at Rule 3 ("Regardless of the position of the safety, any blow or jar
strong enough to actuate the firing mechanism of a gun can cause it to fire. This can happen even if the trigger is not
touched, such as when a gun is dropped."); NRA Rules, supra, at Rule 2 ("Also, remember that a gun's safety device
is a mechanical device that can fail. The best safety device in the world is the one between your ears."). These warnings
approximate reminding drivers not to drive recklessly simply because they are wearing a seatbelt. That you don't
necessarily rely on the seatbelt to prevent accidents doesn't undercut the value of using seatbelts.

93 E.g., Safety Devices On Carry Guns: Is More Better?, AM. GUN ASS'N, https://guncarrier.com/safety-devices-carry-

guns-better/. (last visited Feb. 14, 2021).

&

94 Important questions about minimum appropriate safety standards for guns are, of course, not limited to Glock
pistols. Many pistol makers now market guns that similarly lack basic safety features. See, e.g., Brad Fitzpatrick,
Manual Safeties
on
Carry Guns:
Pro
Vs.
Con,
NRA
FAMILY
(Sept.
23,
2019),
htnps://w/nrafami/
oT/articlcs/2019/9/23/na
-c/ (noting that Ruger, Smith
Wesson and SCCY Firearms also produce pistols that do not have manual safeties).
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As discussed more fully below, 9 5 there is an important role for regulators to determine
minimum safety standards for guns, just as there is for cars, toasters, and ladders. As the history
of gun safety litigation demonstrates, including the cases involving Glock incidents described here,
the victim of a gun accident may be the gun owner, but the injured person might also might be a
family member, a friend, or an unrelated member of the public. As a society, we ought not to cede
to gun manufacturers, or even to gun buyers, important decisions about the societal costs and
benefits of safety features that are likely to reduce gun accidents.
D. The Gun Industry's History of Voluntary Recalls
As discussed below, gun recalls are entirely voluntary and unsupervised. Although this
leads to problems with determining whether they are undertaken in a manner consistent with public
safety - and there is reason to believe that they are not96 - the existence of many voluntary gun
recalls and "safety warnings" is another basis for recognizing the widespread existence of defective
guns.
Unfortunately, there is no legally mandated central repository for voluntary recalls of guns,
some of which are referred to as "Warnings," "Product Safety Notices," or "Service Bulletins,"
rather than recalls. 97 Some of the published notices that remain available appear to have been
buried obscurely on manufacturers' websites. Nevertheless, a summary of 281 older gun recall
notices, apparently collected privately before 2003, was recently removed from the internet but is

95 See infra, Part IIIB.1.
96

See infra, Part IID.1.

97 Compare Recall List, U.S. CONSUMER PROD. SAFETY COMM'N, ht

s://www~cpsc.Yov/Reca1s (last visited Feb. 14,
2021), with Recall Search by Company, U.S. CONSUMER PROD. COMM'N, https://www.csc.ov/Reca1s/search-bycoinpany (hereinafter "Recall List") (last visited Feb. 14, 2021). NHTSA automobile recalls are searchable by vehicle
identification
number.
Safety Issues & Recalls,
NAT'L HIGHWAY TRAFFIC
SAFETY ADMIN.,
https://www.nhtsa.gov/recalls. (last visited Feb. 14, 2021).
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maintained in the author's files. 9 8 Probably the most rigorous attempt to gather more recent gunrelated voluntary recall notices was made by the advocacy group, the Violence Policy Center
(VPC). 99 Some of those recalls appear to have been made at the distributor level and not to gun
owners themselves. 100 In other cases, the manufacturer has offered to make a free repair to address
a defect but does not explicitly recall the product. 101
Based on their contents, some recent gun recalls are consistent with potentially serious or
urgent public safety problems. A recall notice for the popular Winchester XPR rifle says,
[i]n our continual product testing, we have learned of an issue that is important to
the safety of all XPR owners. It has come to our attention that a manipulation of
the safety switch may cause movement in the trigger system that could result
in unintended firing of certain XPR rifles.102
A Winchester shotgun recall notice carries the following information:
Winchester Repeating Arms has discovered that a limited number of SXP (3 1/2" chamber)
shotguns (also called the Super X Pump) may, under certain circumstances, unintentionally

98

FirearmsRecalls/WarningsIndex, FIREARMSID.COM, https://,wwwfirearrmsid.com! (last updated Aug. 5, 2003) (on

file with author). These notices were collected by an entity called FirearmsID, LLC which appears to be a resource
for firearms examiners. Many of the recalls listed suggest very serious safety problems including propensity for drop
fire and likelihood that the gun can be fired with the safety on or without a trigger pull. The index contains the
following worrisome warning: "[s]ome recalls listed are over 10 years old and may no longer be recognized by the
manufacturer. This does not make the safety issue any less real." Id.

Gun Product Safety Notices, VIOLENCE POLICY CTR., http://vpc.org/regulating-the-gun-industr/gun-productsafety-notices/ (last visited Feb. 14, 2021). See also F. Riehl, Smith & Wesson Issues Safety Alert and Inspection
Procedure for
M&P]5-22,
AMMOLAND
(Mar.
9,
2019),
https://www.ammoland.com/tags/gunrecalls/#axzz68f043nYO.
9

100 E.g., Memorandum From John Keppeler, FM Vice President of Sales and Marketing to FN Scar 17S Retailers
(August.
10,
2016),
Ltts://inages. ns.co wordyress/2016/08FN-SCAR-17S-RECALL-NOTICEDISTRIBLIOR.cdf (announcing SCAR rifle recall to distributors because of the possibility of potentially catastrophic
bolt failure). It is unclear whether this notice was published, when made, in a way that it could be found by the public
at large. Nor is it clear that all of the guns were recovered from distributors before distribution to consumers.
101 E.g., FN Service Bulletin: FNS Family of Pistols, FN AM., bhs://fnamerica.con/customer-supoit/frs-service
bulletin/ (last visited Feb. 14, 2021) (service bulletin for FNS pistols downplaying the likelihood that a defect in the
slide would result in delayed firing but nevertheless offering a repair). Although the notice claims that FN had no
reports of failure from customers, no regulatory agency investigated the truth of this statement or followed up to find
out if problems were later reported.
102

Important Safety Recall Information for Winchester XPR Rifles,

WINCHESTER REPEATING ARMS,
h :/1wwv winchester gfls.COr/Su ortlcurrci -recalls-andsafe T announcements/ inch ter- r-reca1.htrnl. (last
visited Feb. 14, 2021) The notice is tucked into a tab on the "Support" page of the Winchester Repeating Arms website.

24

discharge while closing the action. Failure to return any affected shotguns for inspection
or repair may create a risk of harm, including serious personal injury or death.103
A short time ago, Sturm Ruger issued the following safety notice for all of its popular Mark
IV pistols indicating that the pistol could fire without a trigger pull in some circumstances, contrary
to consumer expectations:
Ruger recently discovered that all Mark IVTM pistols (including 22/45TM models)
manufactured prior to June 1, 2017 have the potential to discharge unintentionally
if the safety is not utilized correctly. In particular, if the trigger is pulled while the
safety lever is midway between the "safe" and "fire" positions (that is, the safety is
not fully engaged or fully disengaged), then the pistol may not fire when the trigger
is pulled. However, if the trigger is released and the safety lever is then moved from
the mid position to the "fire" position, the pistol may fire at that time. 10 4
Smith & Wesson, which currently lists 14 recalls on its website, 10 5 issued the following
recall for certain Model 22A pistols:
Based on our ongoing product review, we have determined that the slides of certain
pistols manufactured from August 1, 2008 to February 19, 2009, may not meet the
design specification. This can create a situation where insufficient headspace exists
creating a risk of unintended discharge. 106
In November, 2018, Walther Arms, Inc., a German company that distributes guns in the
United States, issued the following recall involving a drop fire problem affecting some of its
pistols:
Walther Arms, Inc., has recently discovered a potential safety issue with certain
PPS M2 pistols. Walther is voluntarily initiating a recall to protect the safety of its

103

SXP Recall Information,WINCHESTER REPEATING ARMS, hfij//wwwwnchester jns~comjsupor/urentrecalsanc-saifety-annoui cements/sxp rnca1Pi
ration---215rhtn. (last visited Feb. 14, 2021). This notice is a separate
link on the same page described in the preceding note.
. 4MarkJVRecall, RUGER, https://ruger.com/dataProcess/markIVRecall/.

There is no obvious link to Ruger's several

recall notices on its website.
5 Recalls, SMITH & WESSON, https://www.smith-wesson.com/safety/recalls. (last visited Feb. 14, 2021).
106 Model 22A Pistols Safety Recall, SMITH & WESSON, https://www.smith-wesson.com/safety/recalls/model-22apistols-safety-recall. (last visited Feb. 14, 2021) Unintended discharge might occur, for example, when there is
insufficient headspace after the chamber is sealed, or when the trigger is jostled or partially pulled, because the firing
pin would unexpectedly hit the chambered round.
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customers because under certain conditions it is possible that some of these pistols
may fire when dropped.10 7
The popular gun blog, The Truth About Guns, reported in 2012 that 40% of new guns have
some type of defect, attributing that statistic to a presentation at the Shot Show, the nation's most
popular tradeshow for the gun industry. 108 The many comments of gun owners following that blog
post report a host of defects and generally agree that the 40% estimate seems accurate. 109 However,
one particularly salient commenter noted that many gun owners only fire a few dozen rounds in
any given year and thus may be unlikely to discover a defect. 1 0
These court cases, news reports and recall notices make clear that gun defects are
commonplace. As discussed more fully below," there is thus an important role for regulators to
mandate supervised product recalls of defective guns and to determine minimum safety standards
for firearms design, just as there is for cars, toasters and ladders.
II. The Current Status of Consumer Product Safety Oversight for Guns
Broadly speaking, the regulatory oversight of consumer product safety falls into three
categories: 1) pre-distribution standard setting, testing and certification; 112 2) post-distribution

PPSM2Recall, WALTHER ARMS, https://waltheranns.com/recall/ (last visited Feb. 14, 2021).

107

NSSF: Shooting Industry Suffers from 40% Return Defect Rate, THE

108

TRUTH ABOUT GUNS (Jan. 20, 2012),
1t sivw thetruabout uns~com/nssf-shootii-4ndustv-suffers-from-40-retundefect-rate/. The relevant blog
post noted "[n]o other industry could survive with a failure rate like this" Id.
109

Id.

110

Jewish Marksman, Comment to NSSF: Shooting Industry Suffers from 40% Return Defect Rate, THE TRUTH ABOUT
GUNS (Jan. 20, 2012) at 20:03, hi-_s://wwwvthetruthaboutans~con/nssfshooting-industrsuffers-from40returndefect-rate/.

i See infra, Part III.B.1.
112 For example, the federal Consumer Product Safety Commission ("CPSC") mandates extensive safety standards for
full-size and non-full-size baby cribs. 16 C.F.R. §§ 1219, 1220. See 75 Fed. Reg. 48, 81766 (Dec. 28, 2010) (to be
codified at 16 C.F.R. pts. 1219, 1220, 1500) ("Safety Standards for Full-Size Baby Cribs and Non-Full-Size Baby
Cribs; Final Rule"). See generally Southland Mower Co. v. Consumer Prod. Safety Comm'n, 619 F.2d 499 (5th Cir.
1980) (ruling on validity of CPSC standards for lawn mowers). Overall, federal law mandates standards for hundreds
of potentially dangerous products from lawnmowers to cosmetics. See Regulations, Mandatory Standards and Bans,
U.S. CONSUMER PROD. SAFETY COMM'N, htt s://www.c sc.g-ov/Re ul tions-Laws-Standards/Re lations-
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information gathering and investigation; 1 3 and 3) post-distribution adjustment of consumer claims
arising from defects.1 14 For the most part, the first two aspects of consumer protection are handled
by regulators at the federal level, including, most prominently, the Consumer Product Safety
1 5 The third issue is handled at both the state and federal level and is
Commission ("CPSC").m

supplemented by private litigation, including class actions and personal injury lawsuits.

Mandatory-Staindards-Bans/ (last visited Feb. 14, 2021) There is reason to believe that these mandated standards have
worked. See Buyer Beware, supra, note 2, at 9, https://consumerfedorbrpcfstbpderbeware rportf
113 The Consumer Product Safety Act ("CPSA") requires that manufacturers self-report product hazards. 15 U.S.C. §§
2064(b); 2614(3); 16 C.F.R. §§ 1115.1-.29. Among other things, companies must report to the CPSC if they discover
that a product is dangerous within twenty-four hours of learning about the defect 16 C.F.R. § 1115.14(e). Failure to
self-report can lead to civil or criminal penalties. 15 U.S.C. § 2615. Additional reporting and information retention is
required of many manufacturers. 15 U.S.C. § 2067. e.g., 16 C.F.R. 1107.26. Finally, the CPSC has broad inspection
and subpoena powers. 15 U.S.C. § 2610. The CPSC describes its information gathering processes at U.S CONSUMER
PROD. SAFETY COMM'N, 2017 Report to the President and Congress, (Aug. 2018) (hereinafter "Hazard
Identification"),
Lntpsw//w .cscgo~vls3fs-public/FY17-CPSC-AnnualRep pA~dfjin sFE7Ex450hc9Efs2GU9Ewl'bBl_EFx.
After an administrative hearing, the CPSC has power to order recalls of defective products, refunds or other relief.
15 U.S.C. § 2064. Civil and criminal remedies are also available. 15 U.S.C. §§ 2069-71.
114

115 The CPSC was created by Congress in the Consumer Product Safety Act as part of an effort "(1) to protect the

public against unreasonable risks of injury associated with consumer products; (2) to assist consumers in evaluating
the comparative safety of consumer products; (3) to develop uniform safety standards for consumer products and to
minimize conflicting State and local regulations; and (4) to promote research and investigation into the causes and
prevention of product-related deaths, illnesses, and injuries." 15 U.S.C. § 2501(b). A list of the laws that the CPSC
administers can be found at Regulations, Laws & Standards, U.S CONSUMER PROD. SAFETY COMM'N,
https://www.cpsc.gov/Regulations-Laws--Standards. (last visited Feb. 14, 2021) A helpful summary of the Consumer
Product Safety Act can be found at https://fas.org/sgp/crs/misc/R45174.pdf David H. Carpenter, THE CONSUMER
PROD. SAFETY ACT: A LEGAL ANALYSIS, CONG. RSCH. SERV. (Apr. 24, 2018).
Much consumer product safety regulation occurs at the CPSC, but the CPSC is by no means the only regulatory agency
that has a role in regulating consumer product safety. See Products Under the Jurisdictionof Other FederalAgencies
and Federal Links, U.S. CONSUMER PROD. SAFETY COMM'N, https://www.cpsc.gov/Regu ations-LawsStandards/Products-Outside-CPSCs-Jurisdiction/ (last visited Feb. 14, 2021) (list of other agencies that regulate
various types of consumer products). In addition, some states, including most prominently, California, have statutes
and regulations that affect consumer product safety. E.g., CA Health & Safety Code § 108550-10585 (2018)
(governing safety of toys). E.g., CA Health & Safety Code § 108550-10585 (2018) CAL. HEALTH & SAFETY CODE §
108550-85 (West 2018) (governing safety of toys). The full scope of state and federal regulation of consumer products
is beyond the scope of this article. Automobiles are covered by extensive standards that are overseen by the National
Highway Traffic Safety Administration (NHTSA), which also has power to enforce those standards, including by
recalls. See generally 49 U.S.C. § 30101 et seq. This article assumes that guns are more like the consumer products
regulated by the CPSC and therefore focuses, for the most part, on the consumer protective functions of the CPSC
rather than NH TSA.
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At least at the federal level, in all three areas, there is a heavy reliance on voluntary compliance.

16

However, that compliance is encouraged by a panoply of potentially expensive coercive remedies
including recalls,11 7 consumer restitution, 1 8 penalties,11 9 and product bans. 120 This section of the
article will discuss how each of these elements of common regulatory oversight are handled (or
overlooked) for guns.
A. Background on Federal Regulation of Firearms
Guns do not come under the jurisdiction of the CPSC because they are outside the
definition of "consumer product" under the Consumer Product Safety Act pursuant to an explicit
exemption.121 During debate on a version of the exemption, one of the exemption's sponsors,
Senator James A. McClure of Idaho, acknowledged that firearm safety is "indeed a consumer
issue-where the consumers of a specific product have made their wishes to be left alone

15 U.S.C. § 2056(b). The CPSC often participates in the development of industry-generated voluntary standards.
According to its 2017 annual report, "CPSC staff actively engages with organizations that facilitate the development
of voluntary standards, participating in the development of voluntary standards at a number of stages in the process.
First, staff submits recommendations to voluntary standards organizations for new standards or suggests modifications
to existing standards. After receiving CPSC staff's recommendations, organizations may conduct technical
assessments (as appropriate); publish a proposal for public comment; receive and evaluate comments; or publish a
standard. This process may take months to several years to complete. Staff participates in the process by providing
expert advice, technical assistance, and information based on data analyses of how deaths, injuries, or incidents
occurred." See Hazard Identification, supra, note 113.
116

"1 15 U.S.C. § 2064(d). Regulations governing content of mandatory recall notices are found at 16 C.F.R. §§ 1115.2329. See also Recall Handbook, U.S. CONSUMER PROD. SAFETY COMM'N (Mar. 2012) (providing information for
companies about obligations and responsibilities under the Consumer Product Safety Act).
118 Id.
119

15 U.S.C. § 2069 (civil penalties); 15 U.S.C. § 2070 (criminal penalties).

15 U.S.C. § 2058. The law requires that the CPSC conduct a rulemaking process to ban a product only after
concluding that "no feasible consumer product safety standard ... would adequately protect the public from the
unreasonable risk of injury associated with such product." 15 U.S.C. § 2058(f)(3)(C). See, e.g., 16 C.F.R. 1500.18
(listing banned toys).
120

121 15 U.S.C.

§ 2052(a)(5)(E) (referencing 26 U.S.C. § 4181 and thereby making clear that the exception applies to all

types of firearms, firearm parts, and ammunition).
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abundantly clear." 12 2 And for the most part, the federal government has, despite a long history of
defective firearms, left consumers to fend for themselves with respect to firearm defects.12 1
Recently, a bill was introduced to simply remove the exclusion for firearms and firearmsrelated products from the jurisdiction of the CPSC. 124 This would make the CPSC responsible for
the safety of guns in the same way that it is responsible for other consumer products. This bill has
not advanced beyond referral to committee. Similarly, various efforts to regulate the access to guns
by children, including by regulating safety standards for gun locks and safes (or by providing a tax
credit to buy them), 125 have been introduced at the federal level, but have not advanced. 126

121 Cong. Rec. S18, 23569 (July 18, 1975). Additional information about the legislative history of the exemption
can be found in Buyer Beware, supra, note 2, at 6-7.
122

123

From the

10 5 th

to

1 0 9 th

Congresses (1997-2006), various versions of a bill called The Firearms Safety and

Consumer Protection Act ("FSCPA"), were filed in Congress in order to fill the void in regulation of consumer product
safety for guns and related products. A list of various versions of that bill can be found on Congress's website at
Legislative Search Results (select "All Legislation," search "Firearms Safety and Consumer Protection Act"),
CONGRESS.GOV,

htts://wwwcqn_gressgov/search?- %7B%22source%22o3A%221e islation22%2C%'o22search%22%3A%22 0/5
C%22Firearms%,20Safet %20and20Consi-me ri20Protection_o2OAct%5C%22%22%7D&searchResu tViewType
=expanded. Each version of the FSCPA was referred to a Congressional subcommittee after which no further action
was taken. E.g., 1t s //ww congress ovii1/108 h congress/house bill/24O3/albactions.
The FSCPA proposal has been attacked by the NRA as a pretense for giving bureaucrats unfettered power to ban or
redesign guns.
E.g., NRA INST. FOR LEGIS. ACTION, Back Door Gun Ban Bill (Aug. 29, 2003),
https://www.nraila.org/articles/20030829/back-door-gun-ban-bill
("Well known for their virulent anti-gun
sentiments, Senator Jon Corzine (D-N.J.) and Representative Patrick J. Kennedy (D-R.I.) have introduced "consumer
protection" bills that are nothing of the sort."). See also, Dennis B. Wilson, What You Can't Have Won't Hurt You!
The Real Safety Objective Of The FirearmsSafety And Consumer ProtectionAct, 53 CLEV. ST. L. REv. 225, 250
(2005) ("Wilson") (FSCPA is motivated by a desire "to limit commerce in firearms under the pretense of safety.").
12

Firearm Safety Act of 2019, H.R. 1115, 1 16 th Cong. (2019). The bill's only substantive provision is "Section 3(a)(5)
of the Consumer Product Safety Act (15 U.S.C. 2052(a)(5)) is amended by striking subparagraph (E) and redesignating
subparagraphs (F) through (I) as subparagraphs (E) through (H), respectively." Id. at § 2.This change would eliminate
the exemption of guns from the CSPA.
There is some question about whether gun locks and gun safes themselves are governed by sufficient standards in
light
of reports
that
they
are
easily
breached.
E.g.,
Home,
HANDGUN
SAFE RSCH.,
hthps://www~handgunsaferesearcl con_1/. At one time the CPSC unsuccessfully sought to propose standards governing
these items. See Opinion of Michael S. Solender, General Counsel, U.S. Consumer Product Safety Commission,
Commission Jurisdiction over Separate Firearm Trigger Locks (July 12, 2000) https://www.cpsc.gov/s3fs125

public/pdfs/blk media 316.pdf.
Safe Gun Storage Act of 2019, H.R. 4691, 11 6 th Cong. (2019); Prevent Family Fire Act of 2019, H.R. 4926, 1 1 6 th
Cong. (2019). Congressman Levin, the sponsor of the latter bill stated its rationale as follows: "...every single day,
eight kids are killed or injured by unintentional shootings with guns found in the home. Last week a 9-year-old child
accidentally shot their 4-year-old sibling in the face at their home in Tennessee. Earlier this year a 4-year-old boy in
126
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Some argue that firearms need no further consumer product safety regulation because
they are already extensively regulated by other federal laws and by the Bureau of Alcohol Tobacco
and Firearms ("ATF"). 127 This is largely chimerical. Private ownership of machine guns, "sawedoff' shotguns, and certain other "short-barrel" guns is, in fact, heavily regulated or prohibited
under federal law.12 Other federal regulations these commentators point to, however, have more
dubious impact. For example, the Bureau of Alcohol Tobacco and Firearms has a system of points
it uses to evaluate handguns that may be imported into the country for "sporting purposes." 129 The
evaluation system for pistols includes points for certain safety devices such as load indicators and
a magazine disconnect.130 A handgun must obtain sufficient points to be eligible for importation.13 1
By contrast, domestically produced handguns are not subject to a similar evaluation and so may
be manufactured and sold without consideration of the absence of safety features that might
interdict a gun produced in another country. It is thus hard to see any safety benefit from the

Oakland barely survived after accidentally shooting himself in the head with a gun he found under the pillow." 165
Cong. Rec. H8707 (2019).
See David B. Kopel, Treating Guns Like Consumer Products, 148 U. PA. L. REv. 1213, 1215 (2000) ("Laws that
would really treat guns more like cars would be much less restrictive than most current gun laws, and I would welcome
such a result.") Rather than comparing the relative consumer product safety regulation of guns and cars, however, the
writer is positing that laws "regulating the purchase of firearms and their possession on private property" exceed
current restrictions on automobiles. Id. at 1216. Howard Nemerov, The Consumer Federation ofAmerica's Casefor
Gun Safety Regulation, 18 J. ON FIREARMS & PUB. POL'Y 169, 184 (2006) ("The ATF has certain regulatory authority
that is greater than the NHTSA, as its powers can be exercised without notice."). Like Kopel, the author is not truly
comparing apples to apples because the ATF authority he describes has little to do with consumer product safety
regulation or enforcement. See also Wilson, supra, note 123, at 228-32 (describing federal regulation of firearms).
127

18 USC § 922(o); 26 USC § 5861. See Staples v. United States, 114 S.Ct. 1793 (1994) (describing scienter
requirement for conviction of illegal possession of a machine gun). Even these limited restrictions of highly dangerous
guns are controversial in some quarters. James A. D'Cruz, Half-Cocked: The Regulatory Framework of Short-Barrel
Firearms, 40 HARV. J.L. & PUB. POL'Y 493 (2017).
128

U.S. DEPT. OF JUSTICE, ATF Federal Firearms Regulation Reference Guide 187 (2014). See U.S. DEPARTMENT OF
JUSTICE, ATF Form 4590 Factoring Criteriafor Weapons (2008) (assigning point values to handguns based on
dimensions, material used in construction, weight, caliber, safety features and miscellaneous equipment to establish
qualifying score of pistols and revolvers as a prerequisite to importation.)
129

130

Id.

Notably, a gun can achieve a qualifying score for importation without receiving points for any safety feature
whatsoever.
131
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regulation because a gun buyer can opt for a domestically-produced gun without the regulated
features. 132
Proposals for laws or a regulatory mechanism for consumer product safety oversight of
firearms are enacted or proposed from time-to-time, somewhat haphazardly, at the state level as
discussed below.1"

Comprehensive national regulation of firearms safety otherwise remains a

policy proposal kept alive chiefly by non-profit organizations advocating for gun violence
prevention.

B. Standard Setting and Requirements for Pre-Distribution Testing
1. National Standards
Other than a handful of state mandated standards that are discussed below, standard setting
and pre-market testing for gun safety is entirely voluntary."' Nearly 100 years ago, gun
manufacturers established the Sporting Arms and Ammunition Manufacturers Institute (SAAMI),
ostensibly to create voluntary standards for the safety of guns and ammunition. 136 Its published

132 See Wilson, supra, note 123 at 230 ("Another effect of the imposition of the system on imports was to stimulate
the domestic production of such handguns, since the "point system" did not apply to firearms manufactured in the

U.S.").
133
134

See Part II.B.2, infra.

See, e.g., Gary Klein, Misfire: The Gun Industry'sLack ofAccountabilityfor Defective Firearms,VIOLENCE POL'Y

I tiS:! por0wp-Content/uyioads/2021/03/Misfirepdf; Design Safety Standards, GIFFORDS L. CTR.,
https://lawcenter.giffords.org/gun-laws/policy-areas/child-consumer-safety/design-safety-standards/;
Josh
Sugarmann, et al., Start Them Young, VIOLENCE POL'Y CTR., htp:/! Pclor) piblications/sl 41
-

CTR.,

von/httD/

s Cor~=/pubicationsr/start-them-fui.

One exception is that the National Institute of Justice, a program of the United States Department of Justice
publishes standards and a testing program for autoloading pistols to be used by law enforcement. NAT'L INST. OF
JUST., Autoloading Pistolsfor Police Officers, NIJ Standard 0112.03, (1999). These standards and testing programs
function, for the most part, as procurement guidelines affecting various semi-automatic pistols designed and marketed
for law enforcement use. It is unclear that manufacturers apply them equally to pistol models produced for and
marketed to civilians. A revision to the standards that will make them stricter in some respects appears to be proceeding
at a snail's pace through the administrative process. Request for Public Comment on Proposed Revision of NIJ
Standard 0112.03 (Revision A), Autoloading Pistols for Police Officers, 83 FR 65183 (Dec. 19, 2018).
https://www.federalregister.gov/documents/2018/12/19/2018-273 92/request-for-public-comment-on-proposedrevision-of-nij -standard-011203 -revision-a-autoloading
135

136

About SAAMI, SAAMI, hal/saamimor/about-sarni/.
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mission statement is "[t]o create and promulgate technical, performance and safety standards for
firearms, ammunition, and components; and to be the preeminent global resource for the safe and
responsible transportation, storage, and use of these products." 137 However, its membership is
limited to gun manufacturers in the United States. 138 There is no government or other independent
oversight of SAAMI's standard setting process.
There is some question about SAAMI's commitment to setting independent standards and
about its accountability to the public. Not only does SAAMI have a lobbying and advocacy
function,139 it shares an address in Newtown, Connecticut with the National Shooting Sports
Foundation ("NSSF"), 140 an organization of manufacturers that is designed to market and promote
the gun industry, shooting sports and gun owner rights.141 NSSF has been plaintiff in many cases
challenging even minimal federal and state regulation of guns. 142 SAAMI has therefore been, at

137

Id.

Membership Requirements, SAAMI, https://saami.org/membership/membership-requirements/. A list of current
members can be found here: Member Companies, SAAMI https://saami.org/membership/member-companies/.
138

SAAMI has two lobbying committees. The first, its legal and legislative arm, Legal & Legislative,
SAAMI,
https://saami.org/about-saami/legal-legislative/https://saami.org/about-saami/legal-legislative/,
takes credit for
pushing back against and defeating state safety regulations. Id. The other, its international regulatory affairs
committee, touts its ability to provide "science-based information to regulators" in order to facilitate distribution of
its members' products "economically, securely, and safely throughout the world." By contrast the CPSC is prohibited
from engaging in lobbying, certain kinds of publicity and related activities. Pub. L. No. 111-117, div. C, title VII, §§
717 (prohibition on grassroots lobbying) and 720 (prohibition on publicity or propaganda), 123 Stat. 3034, 3159, 3210
(Dec. 16, 2009). The NHSTA is also prohibited from using federal funds to lobby. 49 U.S.C § 30105.
139

Ironically, 11 Mile Hill Rd. Newtown Connecticut is just a few miles from the Sandy Hook Elementary School.
For many years, both organizations also had the same Chief Executive Officer, Robert Delfay, who drew a salary only
from the NSSF. See City of Boston, et al. v. Smith & Wesson Corp., et al., 2000 WL 34018326, *5 (Mass. Sup. Ct.
Suff. 2000).
14

141 About The FirearmsIndustry Trade Association, NSSF, https://www.nssf.org/about/https://www.nssf.org/about/
(NSSF Mission Statement and Reason to Join). See Matt Valentine, The Gun Lobbying Group You Don 't HearAbout,
THE ATLANTIC (Sep. 12, 2013), httys:/www aeatlantic.conjnationakarhive/201I?/9/the-un-obbyingoup-vodonthear-about/279616/. See generally Hamilton v. Accu-tek, 935 F.Supp. 1307, 1313-5 (E.D. N.Y. 1996)
(describing allegations of SAAMI's connections to other organization of manufacturers and of their coordinated
lobbying activities).
142 See Nat'l Shooting Sports Found., Inc. v. Jones, 716 F.3d 200 (D.C. Cir. 2013) (challenging ATF reporting
requirement that firearms dealers report multiple sales of semi-automatic weapons to the same buyer); Colorado
Outfitters Ass'n. v. Hickenlooper, 823 F.3d 537 (10th Cir. 2016) (assessing standing of NSSF as Plaintiff in challenge
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least in part, an advocacy organization for gun manufacturers and their economic interests rather
than simply a neutral arbiter of gun safety standards. 143
Published SAAMI standards provide standardized ammunition pressures that are designed
to prevent ammunition cartridges from accidentally exploding inside the barrel of a gun. 14 4
However, SAAMI also publishes a voluntary standard for drop fire testing which is called
"Performance Standards Criteria for Evaluation of New Firearms Designs Under Conditions of
Abusive Mishandling,"

a test that manufacturers and others can use to determine if a gun is

prone to fire when dropped. 145
Plainly, the ammunition standards serve an important safety function for manufacturers
and for consumers because they prevent guns from exploding when used. The purpose and
usefulness of the drop fire test standards are more ambiguous. One clue to their purpose can be
found in the way they are labeled. By calling them "Abusive Mishandling Tests," experts and
others can use them without an implication that dropping a gun, from time-to-time, is foreseeable,
resulting in inevitable accidents, 146 injuries, and property damage. In addition, the test calls for

to ban on large capacity ammunition magazines); Nat'l Shooting Sports Found., Inc., v. State, 420 P.3d 870, 235
Cal.Rptr.3d 54 (Cal. 2018) (seeking relief from California's handgun micro-stamping requirements). SAAMI was also
a Plaintiff in the latter case. See Nat'l Shooting Sports Found., Inc., v. State, 6 Cal.App.5th 298, 301, 210 Cal.Rptr.3d
867, 870 (Cal. Ct. App. 5th Dist., 2016) (see Participants list under "filings"). See also Mike Bazinet, California
Appellate CourtReverses DismissalofNSSF (2016) (touting SAAMI's role as Plaintiff in Court challenge to the law).
See Buyer Beware, Note 2 supra, at 54-5. See generally Hamilton, 935 F.Supp. at 1313-15. (describing allegations
of SAAMI's connections to other organization of manufacturers and of their coordinated lobbying activities).
143

SAAMI, Standard Z299.1- Standard 229.4 (providing ammunition pressure and other standards applicable to
different types of guns). See SAAMI Standards, SAAMI, https://saami.org/technical-information/ansi-saamistandards/.
144

SAAMI, Standard Z299.5, Abusive Mishandling (2016); See Stotts v. Heckler & Koch, Inc., 299
F. Supp. 2d 814,
825-7 (W.D. Tenn. 2004) (describing application of SAAMI's drop fire test by an expert witness).
145

For example, 15-year-old Koby Keever was killed in November, 2018, according to a Louisiana sheriff's deputy
and various witnesses, after a gun discharged upon falling from a gun rack onto the floor. KPLC NEWS, Sheriff's
Office: Witnesses Say Teen Killed When Gun Discharged After Falling From Rack (Nov. 5, 2018),
https://www.kplctv.com/2018/11/05/vear-old-dies-gun-accident-raglev/. See generally Note 63 supra, (drop fire
issues involving various pistols).
146

dropping a gun from four feet high onto a rubber mat, ignoring the likelihood that guns will
sometimes be dropped from gun racks mounted on the wall above the height of children, jostled, 147
or dropped onto a floor harder than rubber. 148 It is thus unclear whether SAAMI, an organization
of gun manufacturers, is attempting to create a meaningful safety standard requiring a legitimate
test for drop fire or to generate a basis for exculpatory evidence in court cases.
Similarly, SAAMI publishes materials that suggest that gun owners themselves rather than
guns, are responsible for gun accidents. 149 It has opined:
[r]ecognizing that essentially all firearms accidents are the result of carelessness or a lack
of knowledge of fundamental safety rules or procedures, the sporting firearms and
ammunition industry has emphasized educational efforts that help instill a clear sense of
responsible firearms owner-ship and use. 0
Even if SAAMI is acting in absolute good faith, its voluntary standards plainly lack the
enforceability, accountability, and transparency that are required of a regulatory agency such as
the CPSC. There is no consequence for a manufacturer that fails to comply, even if such failure is

147 For example, dozens of reported decisions consider whether an auto insured's liability policy includes coverage
for injuries occurring when a gun accidentally discharges upon being jostled in or dropped from a gun rack affixed to
a vehicle. E.g., Taliaferro v. Progressive Specialty Ins. Co., 821 So.2d 976 (Ala. 2001) (asserting that a "class of cases
'involves the accidental discharge of guns resting in or being removed from gun racks permanently attached to
vehicles' (the "gun-rack cases"). Coverage was found to exist because the presence of the permanently attached gun
racks in the vehicles established a significant causal connection between the use of the vehicles and the accidental
discharge of the weapons carried in the vehicles.") (citations omitted); Reliance Ins. Co. v. Walker, 33 N.C.App. 15,
234 S.E.2d 206 (1977) (holding that injuries received when a gun discharged in its mounted gun rack as the driver
started the engine arose out of the use of the vehicle). See generally Mid-Century Ins. Co. v. Lindsey, 997 S.W.2d
153, 161, n. 26 (Tex.1999) (cataloging cases).
By contrast, two of the states that require drop-testing of handguns as a condition of merchantability require a test
involving a concrete slab rather than a rubber mat. See Title 11, Division 5, Chapter 5, Department of Justice
Regulations for Laboratory Certification and Handgun Testing, § 4050 (b)(2) (California procedures for drop test);
140 G.L. § 123, clause Nineteenth (Massachusetts requirements). New York also requires a drop test but does not
specify the surface onto which the gun must be dropped. N.Y. Comp. Codes R. & Regs. tit. 9, § 482.6(c) (New York
requirements). Compare also existing NIJ standard (rubber mat) with revised proposed standard (concrete floor). See
note 135, supra.
148

149

SAAMI,

Decades

of

Success

in

Reducing

Firearms Accidents

(2003),

https://saarni&or

con ent.uploads/201
150

Id. at 4.
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intentional."' Nor is there an independent entity to assure that voluntary standards properly
consider public safety.1

2

With respect to transparency, among other things, SAAMI's voluntary

standard setting processes are not subject to Administrative Procedure Act requirements such as
publication, opportunity for interested members of the public to comment, or a provision allowing
challenges to standards that are arbitrary and capricious.1 53 Nor does SAAMI standard setting have
a mechanism for considering the efficacy and public safety value of various widely available
security features such as loaded chamber indicators, magazine safety disconnects, external manual
safeties, or integrated gun locking mechanisms.
2. State Standards
A handful of states have set design safety standards for guns, including particularly for
handguns.1

4
1

For example, California requires both a loaded chamber indicator and a magazine

safety disconnect for new semiautomatic pistols." 5 By regulation, Massachusetts requires either a
loaded chamber indicator or a magazine safety disconnect on all handguns. 15 6 New York and

Compare the CPSA which provides for civil, criminal and injunctive remedies. See 15 U.S.C. §§ 2069-2071. The
law also provides a private right of action for injured members of the public to enforce CPSC rules. 15 U.S.C. § 2072.
See e.g., Baas v. Hoye, 766 F.2d 1190 (8th Cir. 1991) (considering wrongful death suit against pharmacists for failure
to dispense a drug in the CPSC-required child-proof container). State attorneys general may also seek relief under the
CPSA, after giving notice to the CPSC. 15 U.S.C. § 2073.
151

152

Compare supra, notes 116-120.

15 U.S.C. § 2058(d)(2). See 5 USC § 553. (1946) Among other things, the Administrative Procedure Act (APA)
governs the process by which federal agencies develop and issue regulations, including the CPSC's product standards.
It includes requirements for publishing notices of proposed and final regulations and provides opportunities for the
public to comment on proposed rules before they are finalized. Once finalized, agency rules are subject to judicial
review. See, e.g., Consumer Fed'n. of Am. v. Consumer Prod. Safety Comm'n, 990 F.2d 1298 (D.C. Cir. 1993)
(denying interest group challenge under the APA to a rulemaking process that did not ban sale of all-terrain vehicles
to children under 16). In addition to meeting APA requirements, the CPSC must comply with substantive and
procedural prerequisites to rule-making found in the CPSA, its enabling Act. See 15 U.S.C. § 2058.
153

See Design Safety Standards, GIFFORDS L. CTR supra, note 134, https://lawcenter.giffords.org/gun-laws/policareas/child-consumer-safety/design-safety-standards/ (providing a summary of state laws).
154

155

Cal. Penal Code § 32010.

940 C.M.R. § 16.05(3). See Am. Shooting Sports Council, Inc., v. Attorney General, 429 Mass. 871 (Sup. Jud. Ct.
1999) (upholding attorney general authority to regulate safety features for handguns under delegated consumer
protection authority).
156
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California require that pistols and revolvers have safeties, though this requirement may be satisfied
in New York by an automatically operated safety feature requiring no separate user action to
disengage it. 1 7 The latter is the type of safety deployed, for example, on Glock pistols.158 If the
trigger is accidentally pulled, the gun will fire.
To prevent sale of the cheap junk guns often referred to as "Saturday night specials,"
several states require that handguns must meet melting point standards of 700 degrees or higher 159
and additional testing requirements for sustained use without a misfire. 160 Similarly, some states
require that guns meet specific drop test standards. 16 1 In a few states, the manufacturer or an
independent review board must certify or otherwise approve test results before the gun is placed
on a roster of firearms legal for sale to the public. 162

Cal. Penal Code §§ 31910, 32000; N.Y. Comp. Codes R. & Regs. tit. 9, § 482.5(f). See Pena v. Lindley, 898 F.3d
969 (9th Cir. 2018) (upholding constitutionality of several of California's safety requirements for handguns).
157

158

See supra, notes 73-76.

Hawaii: Haw. Rev. Stat. Ann. § 134-15(a) (700 degrees Fahrenheit). Illinois: 720 Ill. Comp. Stat. 5/24-3(A)(h)
(700 degrees). Massachusetts: 140 M.G. L. § 123, clause eighteenth (800 degrees). Minnesota:Minn. Stat. §§ 624.712,
624.716 (defining and prohibiting "Saturday Night Specials") (1000 degrees). New York: N.Y. Comp. Codes R.
Regs. tit. 9, § 482.5(a) (1000 degrees).
&

159

California:Cal. Penal Code §§ 31905, 31910; Title 11, Division 5, Chapter 5, Department of Justice Regulations
for Laboratory Certification and Handgun Testing § 4052 (b)(1) (procedures for firing test requiring test firing of 100
rounds). Massachusetts: 140 M.G. L. § 123, clause eighteenth (specifying procedures for sustained fire testing,
including, for example, the requirement that gun fire the first 20 rounds without a malfunction, and the full 600 rounds
with not more than six malfunctions, completing the test without any crack or breakage of an operating part of the
firearm); 940 CMR 16.01 (defining "Handgun Performance Test"). New York: N.Y. Comp. Codes R. & Regs. tit. 9, §
482.6(b) (providing for an "endurance test" requiring test firing of 1000 rounds).
160

161 California:Cal. Penal Code §§ 31900, 31910; Title 11, Division 5, Chapter 5, Department
of Justice Regulations
for Laboratory Certification and Handgun Testing § 4052 (b)(2). Massachusetts: 140 G.L. § 123, clause Nineteenth.
New York: N.Y. Comp. Codes R. & Regs. tit. 9, § 482.6(c).

In most of these states, inclusion on the approved roster establishes that the gun has met safety testing requirements.
California: Cal. Penal Code §§ 32010, 32015 (certification and procedures for listing approved handguns).
Massachusetts: M.G.L. c. 140, §§ 123 clauses Eighteenth to Twenty-first, 131-3/4 (requirements for roster of
handguns that have met safety testing requirements); Approved Firearms Rosters, MASS.GOV; Massachusetts
Executive Office of Public Safety and Security, Approved Firearms Rosters, MASS.GOV (2020).
https://www.mass.gov/lists/approved-firearms-rosters#approved-firearms-roster-. See also Maryland: Md. Code
Ann., Pub. Safety, §§ 5-405, 5-406. See MARYLAND STATE POLICE, Petition Submission Information, (Dec. 2019),
162

http.:1/ridspinarvland. ovtOrgnization/laesCrininlnvestiationureau;'icensingDivi.

o Handg

oster.asp
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More states have child access prevention ("CAP") laws of one type or another. 163
Typically, CAP laws criminalize reckless or negligent behavior that permits minors to have easy
access to guns. 164 Only Massachusetts mandates that guns be stored with gun locks in all
circumstances in which they are not under the control of their owner or an authorized used. 165
Several others require locks in households in certain circumstances where minor children are
present. 16 6 Only one state, Massachusetts, by regulation, requires that guns have one or more
features, such as a high trigger pull weight, designed to prevent young children from being able to
fire them. 167

C. Post-Distribution Information Gathering and Investigation
As discussed above, remarkably little is known about the prevalence and consequences of
gun accidents, either in the aggregate or with respect to accidents involving specific weapons or
gun defects. 16 8 There are no reporting requirements for manufacturers who collect customer

163 See Child Access Prevention: State by State, GIFFORDS L. CTR. (2019), https://lawcenter.giffords.org/gunlaws/state-law/50-state-summaries/child-access-prevention-state-by-state/ (summarizing state CAP laws). According
to a Rand Corporation study, CAP laws have some impact on suicides and accidents involving children, although
perhaps less than one might expect. RAND CORP., The Effects of Child-Access Prevention Laws (2018),
https://www.rand.org/research/gun-policv/analysis/child-access-prevention.html. One study estimated based on
survey results that 4.5 million children in the United States live in homes where a loaded gun is left unlocked. Deborah
Azrael et al., FirearmStorage in Gun-Owning Households with Children:Results of a 2015 NationalSurvey, 95 J. OF

295-304 (2018).
Id. See also Child Access Prevention, GIFFORDS L. CTR., https://lawcenter.giffords.org/gun-laws/polic-

URBAN HEALTH
164

areas/child-consumer-safety/child-access-prevention/ (describing the policies behind different laws).
165

Mass. Gen. L. Ch. 140, § 131L. See Commonwealth v. McGowan, 464 Mass. 232 (Sup. Jud. Ct. 2013) (upholding

constitutionality of gun lock requirement).
E.g., California:Cal. Penal Code §§ 16540, 16610, 16870, 23635-23690, 25135; Cal. Code Regs. tit. 11, §§ 409399; Connecticut: Conn. Gen. Stat. §29-37i; New York: New York Penal Law § 265.45. See Jacksonv. City and County
of S.F., 746 F.3d 953 (9th Cir. 2014) (upholding denial of preliminary injunction to gun owners and NRA challenging
San Francisco's gun lock regulation).
166

940 CMR § 16.05 (2) provides: "It shall be an unfair or deceptive practice for a [licensed gun seller] to transfer or
offer to transfer to any customer located within the Commonwealth any handgun which does not contain a mechanism
which effectively precludes an average five year old child from operating the handgun when it is ready to fire; such
mechanisms shall include, but are not limited to: raising trigger resistance to at least a ten pound pull, altering the
firing mechanism so that an average five year old child's hands are too small to operate the handgun, or requiring a
series of multiple motions in order to fire the handgun."
167

168

See Part l.A., supra.
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complaints. 16 9 Nor is there a central repository to which hospitals 170 or law enforcement
agencies

17 1

must report. If an accident occurs and the gun owner wishes to notify a government

regulator, that reporting would be ad hoc. No regulator has an established portal for consumers. 172
All of these deficiencies stand in contrast to the well-established investigative and reporting
procedures available under the CSPA for other consumer products. 173
D. Post-Distribution Adjustment of Consumer Claims
Even if there were rigorous standard setting and testing processes in place, it is likely that
some guns would enter the marketplace with defects. Effective consumer protection thus also
requires post-distribution mechanisms to maintain public safety as well as to compensate
consumers and others for the economic consequences of product defects. The latter includes both
the need for a process to address warranty-type claims arising because the product does not work

169

It is clear that at least some consumer complaints are made to manufacturers. See supra, note 37.

The CDC does collect some gun accident information from death certificates and hospital records, which has been
used by some researchers to estimate the overall number of gun related accidents. It is not clear if the data collected
is sufficiently voluminous or reliable to provide a basis for accurate statistical analyses. See Sean Campbell, et al., The
17'

CDC is Publishing Unreliable Data on Gun Injuries. People Are Using It Anyway,

FIVETHIRTYEIGHT. COM

(Oct. 4,

2018), ht s://fivethirte htcom/featureslth-cdc-is- ublishin mreiab1&data-on=giiii
es op eausin 4tanysway!; Sean Campbell, et al., The CDC says Gun InjuriesAre On the Rise. But There Are Big Problems With its
Data, THETRACE.ORG (Oct. 4, 2018), htts://www~thetrace.or12018/10/cdc-nonatabgan-nk
-data-estimateproblems/; A New York Times study found that "accidental shootings [of children] occurred roughly twice as often
as the records indicate, because of idiosyncrasies in how such deaths are classified by the authorities." Michael Luo
& Mike McIntire, Children and Guns: The Hidden Toll, NYTIMES.COM (Sept. 28, 2013),
https://www.nytines.con/2013/09/29/us/cld en-and lns-the- dden-to lhtni1 Nor does the available data capture
any incidences of the manifestation of gun defects that do not cause injuries.
171 Since 2012, California has required that incidents in which "a child 18 years of age or younger suffered an
unintentional or self-inflicted gunshot wound inflicted by a firearm" be reported by state law enforcement agencies to
the State Department of Health Services. Cal. Penal Code § 23685 (2017). See generally Selected-Injury Topics, CAL.
DEP'T. OF PUB. HEALTH, htt aeprcenter~cdh~c olleportMenus njurvDataBv
ic.aspx (California firearm
injury data).
172

OF

The ATF maintains various hotlines that do not include a consumer product safety portal. See "Hotlines" BUREAU
ALCOHOL,

TOBACCO

AND

FIREARMS

AND

EXPLOSIVES,

https:!/www.atf.ov/contac hotlinesllttp://www.atf. ov/con cl/hotlines (list of ATF hotlines). The CPSC does not
include "guns" or "firearms" in the drop down for consumer using its complaint portal. File a Report,
SAFERPRODUCTS.GOV, https://www.saferproducts.gov/CPSRMSPublic/Incidents/Reportlncident.aspx.
173

See note 263, infra.
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as intended and the need for mechanisms to fairly address foreseeable personal injuries resulting
from manifestation of a defect.
There are presently no federal or state regulatory processes for government supervised
recalls or other post-distribution adjustment of consumer claims associated with defective guns. 17 4
Nor are there established regulatory processes for ameliorating public safety concerns resulting
from defects. 175 The remedies that do exist are either voluntary in nature or generated by privately
funded civil claims, such as the class action and personal injury claims described above. 176
1. Recalls
As discussed above, gun recalls, product safety notices concerning defects and "service
warnings" by manufacturers have been common, but are fully voluntary in content, proposed
remedy and timing. 17 7 They are not supervised or overseen by any regulatory body. 178 Nor is the
content of recall notices or the plan for dissemination of those notice reviewed or supervised. 17 9

174

Compare the remedies for other consumer products described at notes 117 to 119, supra.

Some states have unfair business practice remedies, enforceable by state attorneys general that are sometimes
utilized to address sale of defective products or failure to honor warranty claims. Many such laws include authority to
conduct pre-suit investigations, including by sending investigative subpoenas for documents and testimony. See Unfair
and Deceptive Acts and Practices, Appendix A (National Consumer Law Center) (summarizing state laws). There are
almost no reported cases to suggest these statutory remedies are regularly deployed by Attorneys General with respect
to gun defects. But see In re Civil Investigative Demand No. 2016-CPD50, Issued by the Office of the Attorney
General, Order on Motion of Glock, Inc. To Set Aside Or Modify The Civil Investigative Demand Or Issue A
Protective Order, 33 Mass. L. Rptr. 661 (Mass. Super. Suff. 2016) (denying Glock's motion for a protective order to
prevent Attorney General investigation of defects in Glock pistols). Note that the author was counsel in the latter case.
See also Glenn Kaplan and Chris B. Smith, Patching Holes in the Consumer Product Safety Net: Using Unfair
PracticesLaws to Make Handguns and Other Consumer Goods Safer, 17 YALE J. ON REG. 253, 255 (2000). Cf Smith
& Wesson et al. v. Grewal, et al., 2:20-cv-19047-KM-ESK (D.N.J. December 15, 2020) (challenging subpoena issued
under New Jersey's unfair business practices law to gather information about the accuracy of Smith & Wesson's
advertising practices).
175

176

See supra, Part I.B.

177 See supra, Part I.D.
By contrast, The CPSC is directly involved in supervising the recalls of products under its supervision, including
even voluntary recalls. 16 C.F.R. § 1115.20.
178

By contrast, the CPSC mandates that recall notices have certain content, including a description of the product
hazard, the remedy, and an enumeration of known defect-related incidents, injuries and deaths, if any. 16 C.F.R. §
1115.27. Importantly, the recall notice must make clear "the nature and extent of the incidents and injuries," including
179
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For the most part, it is unclear how any particular gun recall notice is publicized and the extent to
which direct notice, if any, to gun owners is attempted.1 80
There is also no regulatory agency collecting data about the number of guns returned and
repaired or replaced when a recall notice is issued.

"I

Thus, there can be no evaluation of the

efficacy of gun recalls. Perhaps most importantly, there are no independent rules, protocols or
processes for calculating the harm or potential harm associated with a known gun defect to
determine whether weapons, as manufactured, are sufficiently dangerous or inconsistent with
reasonable consumer expectations to make a recall necessary. 18

2

Notably, even when voluntary recalls have occurred, the notices of recall issued by gun
manufacturers frequently weaken the effectiveness of their warnings to customers with some form
of limitation conveyed by explanatory or exculpatory language. 183 The Winchester XPR rifle recall

"the ages of all persons injured and killed." 16 C.F.R. § 1115.27(m). All recall notices must be approved by the
Commission or by a supervising Court. 16 C.F.R. § 1115.29.
180

NHTSA provides tips for automotive and automotive product manufacturers on how to make recalls
more effective,
on issues including how to reach more vehicle owners. Tipsfor IncreasingRecall Completion Rates, NAT'L HIGHWAY
TRAFFIC SAFETY ADMIN., 1 P
. tsa. o e1iCle-nan a fl'erS/tips5i CreaSinreCa11-Compietion-rates.
Similarly, the CPSC participates in and provides extensive guidance about communication of recall information to the
public. Recall Handbook, U.S. CONSUMER PROD. SAFETY COMM'N (Mar. 2012), https://www.cpsc.gov/s3fspublic/8002.pdf, section VI.
Both the NHTSA and the CPSC analyze the effectiveness of recalls by attempting to quantify the percentage or
recalled products that are repaired or otherwise remedied. NHTSA reports to Congress about "recall completion".
Report to Congress: Vehicle Safety Recall Retail Completion Report, U.S. DEP'T OF TRANSP., NAT'L HIGHWAY
TRAFFIC SAFETY ADMIN. (May 2017) (reporting an average recall completion rate for light vehicles of 67%). Report
to Congress: "Vehicle Safety Recall Completion Rates Report, " NAT'L HIGHWAY TRAFFIC SAFETY ADMIN. (May
2017), his:/!ww. tsa ovsiteii tsaidot, ov/fiies/docurnentsl 376-recall completion rtes rtc-a fina1. df.
Fiscal Year 2018 Annual Performance Report, Consumer Product Safety Commission, U.S. CONSUMER PROD. SAFETY
COMM'N
50
(Mar.
18,
2019),
https://www.cpsc.gov/s3fspublic/FY18APR.pdf?4TwPRvlRteTxzyWnlOfolfe6GNKvWPq (reporting average 2018 recall effectiveness rate of
17.4%). More recently, in response to a FOIA request made in January 2020, the CPSC reported that the average
participation rate in CPSC recalls for the years between 2015 and 2019 ranged from a low of 19.03% (2019) to 42.93%
(2017). CPSC Memo provided in response to a FOIA request dated February 13, 2020. [Document maintained in
author files.] See also XL Associates and Heiden Associates, "Recall Effectiveness Research, A Review and Summary
of the Literature on Consumer Motivation and Behavior," U.S. CONSUMER PROD. SAFETY COMM'N (July 2003)
(collecting studies bearing on effective recall techniques).
181

182 Compare supra, notes 113 and 114.
None of them meet the content requirements for CPSC recall notices, including, in particular, the requirement for
information about known defect-related incidents, injuries and deaths. See 16 C.F.R. §§ 1115.27, 1115.29.
183
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described above says, for example, "[i]n order to exercise an abundance of caution on behalf of
all XPR owners, we have decided to replace certain trigger group parts at no charge," implying
that the repair may not be necessary at all. 184 Winchester's XPR shotgun recall includes safety
rules such as "always keep the muzzle pointed in a safe direction," appearing to suggest that the
shotgun can be made safe by exercise of extra care even if the defect is not repaired.18 5
Sig Sauer recently announced a "voluntary upgrade" of its P320 pistols which, because
they can fire when dropped, have been the subject of several products liability class actions.1 86
Only readers who peruse the Frequently Asked Questions sections near the bottom of the
"upgrade" notice are informed that the upgrade is intended to fix a known defect that can cause
the gun to fire without a trigger pull.18 7 Both the Smith & Wesson and Walther notices described
above suggest only that the recalled guns "may" have a problem rather than that they "do" have a
defect. 188 These types of limitations in recall notices are inconsistent with recall practice mandated
by the CPSC1 89 and they appear likely to undermine compliance by consumers with the
requirements of the recall.

See supra, note 102.

184

185 See supra, note 103.
186
P320 Voluntary Upgrade Program,
p rrarnt;hlt s://www1sisauercon

SIG SAUER,
ro

lius://wwwsigsauerco
m.1320-voluntary-upradeSee supra, note 63.

p3 2 0-voluntarv-upgrad&

18 7

Id. (Third FAQ: "Why is this upgrade happening?")

188 See supra, notes 106 and 107.
189

See 15 CFR § 1115.27 (mandating content for CPSC recalls including voluntary recalls supervised by the agency).
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For decades, the Olin Corporation, which manufactured Winchester rifles, defended its
popular Model 94 hunting rifles in personal injury cases, arguing that there was no proof of a
manufacturing defect. 190 Yet in 2014, Olin issued the following safety warning:

19 1

PRODUCT SAFETY NOTICE - WARNING
WINCHESTER@ Model 94 Family of Lever-Action Rifles, Carbines,
and Muskets with Half-Cock Safety
Winchester Model 94 (including commemoratives); Winchester Model 1894; Winchester Model 9422
and Model 9422M; Winchester Model 55; Sears Model 54 and Ted Williams® Model 100;
Winchester Model 64 and 64A; Winchester Centennial '66; Winchester Canadian Centennial '67

Olin Corporation, through its Winchester Division,is warning users of the above firearms that
when there is a live cartridge in the chamber, dropping, jarring or bumping the firearm may cause
an accidental discharge, which may result in property damage, serious personal injury or death
to the user or others:
- With the hammer in the full-down postion n slight impact to, or bumpin the hammer can cause a discharge.
- With the hammer in the half-cock safety position, a hard impact to the hammer, such as from dropping the firearm,

can break the safety mechanism and cause a discharge.
With the hammer in any position, a hard impact such as from dropping or jarring the firearm, can cause a discharge,
even if the hammer is not impacted

To reduce the risk ofaccidental discharge, follow safe firearm handling practices,including:

-Always

maintain control of the firearm and keep your firearm pointed in a safe direction at all times.
- Never place the hammer in the full-down position when there is a live cartridge in the chamber.
- Never rely on the half-cock safety to prevent accidental discharge due to dropping or jarring the firearm,
or hard impacts to the hammer.
- When there is a live cartridge in the chamber, avoid activities that increase the isk of dropping or jarring the rifle,
such as running, climbing, crossing a fence, and taking the firearm up and down from a tree stand

For Winchester firearm

This is not an amnunition or firearm recall.
winchesterguns~com/customerservice/ownersmanuals

owner's manuals please go to
0 2014 WinchwtrAmmunm

60

Powd

Mi Road, fast Aftom I 62024-1273

Although the Model 94 was discontinued in 2006, more than 6.5 million of the rifles had
previously been manufactured and many are still in use, primarily for hunting deer. 192 The "Safety

Fortier v. Olin Corp., 84 F.2d 98 (1st Cir. 1988) Id. at 105. See also Mears v. Olin Corp., 527 F.2d 1100 (8th Cir.
1975) (finding liability when a Model 94 rifle discharged after hitting the headrest or ceiling of the car). See generally
Hauer v. Olin Corp., et al., No. 409 CV 00102, 2010 WL 8354582 (D. Mont. 2010) (Expert Report of Charles Wayne
Powell, P.E describing technical basis for drop fire problems of Winchester's Model 94 rifle).
190

Product

Safety

Notice
Warning,
WINCHESTER
AMMUNITION
(2014),
htts://www winchesterint.co sei ices/ownermanuel/PDF/cambine/levierIMODEL%2O94pdf. See Trask v. Olin
Corp., Civil Action No. 12-340, 2016 WL 1181428 at *6 (W.D. Pa. 2016) (describing the issuance of various safety
notices over time).
191

Charles M. Robinson III, The Winchester 94 Gone With the Wind, HISTORY NET (Jun. 2007),
https://www.iiistorvnet comwinchester-94-2one-windhtm: See also supra, note 191 at 1 (Trask v. Olin describes
192

evidence proffered by Olin's expert that the Model 94 is one of the most popular deer hunting rifles ever made).
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Warning" represents an acknowledgement that the rifle can, in fact, fire when dropped without a
trigger pull even when the gun user believes that the rifle is not fully cocked.
Certainly, each of the circumstances described halfway through the Safety Warning are
foreseeable in the context of hunting. The company acknowledges the potential for "serious
personal injury or death to the user or others." Nevertheless, there is no recall and no instruction
not to use the weapon because of the defect. Instead, users are instructed to follow the types of
basic safety procedures that one should implement with respect to any gun. Users are simply told
to avoid the circumstances in which injuries might occur from the consequences of the defect. Try
getting away with that if you are the manufacturer of a defective toaster.
The limitations of the recall notices and safety warnings described here are best illustrated
by comparison with examples of notices that follow CPSC standards. 193 A close analogy to a gun
recall is a 2014 crossbow

94

recall involving a defect in which the crossbow can apparently fire an

arrow without a trigger pull. 195 The recall notice for certain Mission Archery crossbows clearly
states the potential hazard without limiting language: "The crossbow can fire an arrow
unexpectedly without the trigger being pulled, posing an injury hazard to the user and to
bystanders." 196 More specific information then follows in the following form: 19 7

Hundreds of examples of CPSC supervised recall notices can be found on its website at: Recall
List, Note 97,
supra.
193

Modern crossbows are based on medieval weapons that use a trigger to release an arrow, often with great force.
Crossbow hunting is an increasingly popular hobby in which a crossbow is used to hunt game, such as deer. According
to an NRA sponsored source, "[m]odern crossbows are fast, accurate, and plenty powerful enough to cleanly take the
largest big-game animals in North America." Bob Robb, 12 Crossbow Do's and 3 Don'ts, AM. HUNTER (Feb. 21,
2013), https://www.americanhunter.org/articles/2013/2/21/12-crossbow-dos-and-3-donts/.
194

19s

Mission Archery Recalls Crossbows Due to Injury Hazard; Can Fire Unexpectedly, UNITED

STATES CONSUMER

PROD. SAFETY COMM'N (CPSC Recall No. 14-197, June 13, 2014), htps://wwwcpsc~gov/Rec, is/2014/mission-

archerv-recalls-crossbows.
Id.; 15 CFR § 1115.27(f). (a clear and concise statement of the hazard without limiting language is a hallmark of
CPSC recall notices) See supra, Recall List, note 97. Id.
196

197Id
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Recall Details
Description:
This recall involves Mission Archery crossbows that have the automatic safety located behind the trigger at rear of scope mount, models MXB 320, MXB Dagger, MXB 400 and MXB
360; and serial numbers ranging from XB04879 to XB16555. The crossbows were sold in black, lost camo AT (a three-color camouflage pattern with light brown, dark brown, dark
green), white camo and pink camo pattern. The crossbows measure between 29 and 35 inches long and were available individually or as part of a package that included a black scope,
quiver, three bolts and a rope cocking aid. Mission by Mathews is engraved on the left rear side of the crossbow's rail. The serial number is located on the underside of the rail directly
behind the safety. Mission and the model name are printed on each limb.

Remedy:
Consumers should immediately stop using the recalled crossbows and return them to a Mission Archery authorized dealer for a free repair, or contact Mission Archery for instructions
on shipping the product directly to them for a free repair, including shipping.

Incidents/injuries:
Mission Archery has received three reports of the crossbow firing unexpectedly. No injuries have been reported.

Sold At:
Archery and hunting sporting goods stores nationwide including from May 2013 through April 2014 for between $600 and $1,300.

Importer:
Mathews Archery Inc., dba Mission Archery, of Sparta, Wis.
Manufacturer:
Mathews Archery Inc., dba Mission Archery, of Sparta, Wis.
Manufactured In:
United States

Recall number:
14-197

<Report an Incident Involving this Product

Like the Winchester rifle recall safety warning shown above, this notice was issued in 2014
to address a dangerous defect in which a projectile may be unintentionally fired. It is for a product,
a crossbow, with a similar range of retail prices to the Winchester rifle. Although there are only
three reports of the crossbow's defect, it provides for a recall rather than a warning. Importantly,
it warns consumers to stop using the product "immediately," rather than provides them with a
series of preexisting and anodyne safe handling procedures. In short, it provides a meaningful
consumer remedy rather than instructions for the consumer to use care to avoid manifestation of
the defect. Moreover, it gives consumers the opportunity to "report an incident involving the
product" to a government agency.
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Not surprisingly, given the robustness of the crossbow recall notice, it generated a
participation rate above 60%, meaning that more than 60% of the affected crossbows were made
safe by repair or replacement.198
2. Consumer Warranty Claims and Class Actions
The limitations of two of the recent product liability class action settlements involving gun
defects are discussed above. 199 In the Remington case, involving millions of rifles that may fire
without a trigger pull, it appears that class action relief will reach less than 1% of the class and that
fewer than 50,000 of approximately 7.5 million defective guns will be repaired. 200 In the Taurus
pistol class action, involving nearly one million guns prone to fire when dropped, approximately
two percent of class members will receive relief and fewer than 40,000 of the affected guns are
likely to be repaired or replaced. 20 1 From a public safety perspective, these outcomes barely scratch
the surface of the mitigation necessary to avoid likely future accidents, injuries, and deaths.
There is good reason to believe that recall participation rates are higher with government
oversight and supervision.

Even without private litigation, the CPSC reports average recall

participation rates of 18% or more on an annual basis. 202 And in cases where government
supervision and private litigation merge, even better results are possible. For example, recall of
defective Takata airbags, 20 3 which involved both private litigation and a government supervised

198 Recall participation rate for Recall No. 14-197 received in response to a FOIA request by memo from the CPSC
dated February 13, 2020. (Document maintained in author files.)
199

See supra, Part I.B and note 63.

200

See supra, note 58.

201

See supra, note 63.

202

See supra, note 181.

Potentially defective Takata airbags were installed in tens of millions of vehicles made by nearly two dozen
different manufacturers worldwide. See generally TakataAirbag Recall: Everything You Need to Know, CONSUMER
REP. (Mar. 29, 2019), httl~s:/ wwconsumrreports.or/ear-ecalls-defectstakata-air
cal-ver thin.-you-nedto- now!. The airbags can sometimes explode on impact, particularly if they have been exposed to high heat and
203
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recall, yielded settlements valued at nearly 1.5 billion dollars 204 and a recall participation rate
above 70% 205

An example on a different scale is litigation about a Black & Decker coffeemaker carafe
that was prone to having its handle fall off at inopportune times, with relatively few reported
injuries.2 06 Combined CSPC2 07 and private litigation 208 resulted in a recall with a participation rate
above 6%,209 an injunction,2 10 and more than a million dollars in penalties. 21 1
An important outcome in these non-gun cases are notice processes overseen by government
actors. Typically, the process avoids what may be the primary problem with the Remington and
Taurus settlements

notices that omit information about deaths and injuries associated with the

humidity over a substantial period of time. According to NHTSA, 18 people in the United States have been killed by
explosions of their air bag inflators and at least 250 people have been injured. Takata Recall Spotlight, NAT'L
HIGHWAY TRAFFIC AND SAFETY ADMIN., "FAQ - "How Many People Have Been Killed or Injured by Defective

PSAN Air Bag Inflators" (last viewed January 21, 2021), https://www.nhtsa.gov/equipment/takata-recall-spotlight.
While there are many obvious differences between airbags and guns, the number of confirmed deaths and injuries is
not different by an order of magnitude from the numbers of apparent accidental deaths and injuries involving
Remington rifles discussed above. See supra, Part I.B.
Takata Airbag, In Re: TakataAirbag ProductsLiabilityLitigationBMW, FordHonda, Mazda, Nissan, Subaru and
Toyota Settlements, AUTOAIRBAGSETTLEMENT (2021), litts://www autoairbi settlement o en. Settlement funds
will be used to pay for, among other things, outreach to class members, compensation for out-of-pocket expenses
associated with completion of recall and replacement of airbags, and residual cash payments, along with attorney's
fees and costs. The costs of completing the recall itself are separate from the class action payments).
204

Clifford Atiyeh & Rusty Blackwell, Massive Takata Airbag Recall: Everything You Need to Know, Including Full
List
of
Affected
Vehicles,
CAR
AND
DRIVER
(February
21,
2020),
205

https ://wwwcaranddriver~com/news/x1I4499263/mnassiv~e-tkata-airbag-recall-~everythirg~ you-n~eed-to-knowincludino-Ball-ist-of affected vehiicles/.
According to the CPSC, the manufacturer "has received 1,276 reports of handles breaking, including 68 reports of
burns and/or cuts." Black & Decker Coffeemakers Recalled by Applica Consumer Products Due to Injury Hazard,
U.S. CONSUMER PROD. SAFETY COMM'N, hlttps://www.cpsc.gov/Recalls/201 2/Black-Decker-Coffeemakers206

Recxlled-bY-Ayplice-Consuiner-prock cts-Due-toIniury-Hazard.
207

See id.; https:/1wwvvcpsc.gov/Recals/2012/black-decker-coffeemaers-recalledby-applica-consuiner-products-

due-o-njurv-hazard. See U.S. v. Spectrum Brands, Inc., 218 F.Supp.3d 794, 798 (D.W.D. Wis. 2016).
208

See Messick v. Applica Consumer Prod. Inc., No. 12-CV-60464, WL 12090321 (S.D. Fla. Oct. 7, 2013).

209 Recall participation rate for Recall Nos. 12-191 and 13-267 received in response to a FOIA request by memo from
the CPSC dated February 13, 2020. (Document maintained in author files.)
210

See U. S. v. Spectrum Brands, Inc., 924 F.3d 337 (7th Cir. 2019).

211

Id.
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defect while including denials of the defect almost as prominently as the announcement of the
defect itself.2 12 Certainly, denial by a trusted gun-maker undercuts the commitment of a gun owner
to have a repair made, particularly if the gun owner is concerned, possibly for misplaced reasons,
with temporary loss of access to the weapon while it is being repaired.
Moreover, government actors can do some things that private litigants cannot. First,
government actors have the authority to conduct pre-suit investigations, including by obtaining
documents and testimony from various parties including the manufacturer. 213 Second, they cannot
be intimidated by threats of bankruptcy, because any police power action they bring is not barred
by the automatic stay. 214 Third, they can aggregate consumer claims without meeting the
commonality, predominance and other similar requirements of the class action rule. 215 Fourth, at
least for matters handled by the CPSC, there are a variety of statutory requirements governing both

Compare

Takata
Recall
Spotlight,
NAT'L
HIGHWAY
TRAFFIC
SAFETY
ADMIN.,
htps~w://ww.nhtsagov /eqifpment/takata-recall-s otlight ("Long-term exposure to high heat and humidity can cause
these air bags to explode when deployed. Such explosions have caused injuries and deaths.")," and Black & Decker
Coffeemakers Recalled by Applica Consumer Products Due to Injury Hazard; Units Sold After Recall, U.S.
CONSUMER PROD. SAFETY COMM'N., hti_s://w w._ Sc ov/Recalls/2013_/appica-consumer-products-reannouncesback-decker-srncern
coffee
tr-recd ("Consumers should immediately stop using the coffeemakers and
contact Applica for a full refund of the under-the-counter coffeemaker ... The firm has received more than 1,607
reports of handles breaking, including more than 83 reports of burns and/or cuts.") with Remington Product Safety
Warning and Recall Notice, REMINGTON, hts://xmprecallremingtoitcon pdfs/.
recal-notice df ("Remington
has determined that some Model 700 and Model Seven rifles with XMP triggers could, under certain circumstances,
unintentionally discharge. A Remington investigation has determined that some XMP triggers might have excess
bonding agent used in the assembly process. While Remington has the utmost confidence in the design of the XMP
trigger, it is undertaking this recall in the interest of consumer safety to remove any potential excess bonding agent
applied
in
the
assembly
process.")
and
Website
Notice,
hqp://www.tauruscartersettlement.com/images/docs/Website Notice pdf.
212

("The lawsuit asserts that these alleged safety defects may cause some Class Pistols to unintentionally fire with the
safety in the "on" or "safe" position when the trigger is pulled and some Class Pistols may unintentionally fire when
dropped or bumped. The Taurus Companies stand by the Class Pistols and vigorously deny all allegations of
wrongdoing and liability.")
See Unfair and Deceptive Acts and Practices, Appendix A (National Consumer Law Center) (summarizing state
laws). See also supra, note 113 (information and investigatory powers of the CPSC for other consumer products).
213

214

11 U.S.C. § 362(b)(4).

21

Fed. R. Civ. P. 23.
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the process and substance of litigation, as well as relaxed standards for evidence admissible in
administrative proceedings. 2 16
Finally, and most importantly, government actors can focus on issues of public safety, even
if vindicating those public safety concerns do not generate a large fund which can justify a large
fee. By contrast, class action lawyers understandably need to be paid for the risks they take by
investing time and costs in contingent fee class cases. 217 In short, aggregated monetary claims have
the potential to generate a significant fund from which attorney compensation is available. 2 18
Compliance with recall announcements typically does not.
3. Personal Injury Claims
Post hoc personal injury claims made on the basis that a defect caused deaths, injuries, or
property damage can be an important societal safeguard because such claims generate potential
legal liabilities that deter manufacturers from marketing dangerous or defective products. Large
judgments in tort cases or expensive private settlements can deter businesses from marketing
products that are dangerous or deadly. 2 19 Even the publicity associated with a court case brought
on grisly facts can cause businesses to remove defective products from the marketplace.
15 U.S.C. § 2064(j)(2); Id. § 2060(c);). See Aqua Slide 'N' Dive Corp. v. Consumer Prod. Safety Comm'n, 569
F.2d 831, 836-69 (5th Cir. 1978) (describing evidentiary and procedural standards that apply to findings related to
product dangerousness in the context CPSC administrative rulemaking hearings as less rigorous than in most civil
court proceedings); See also D. D. Bean & Sons Co. v. Consumer Prod. Safety Comm'n, 574 F.2d 643, 649 (1st Cir.
1978) (same).
216

See Taylor v. Nabors Drilling USA, LP, 166 Cal. Rptr. 3d 676, 696 (Cal. Ct. App. 2014) (quoting Horsford v. Bd.
of Tr., 132 Cal. App. 4th 359, 399-400 (Cal. Ct. App. 2005)) (stating "failure to fully compensate for the enormous
risk in bringing even a wholly meritorious case would effectively immunize large or politically powerful defendants
from being held to answer for constitutional deprivations [or deprivations of statutory rights], resulting in harm to the
217

public.").
It is sometimes held that the normal percentage of a common fund awarded by federal courts to class counsel is
20-30% of the value of the settlement, with 25% being a "benchmark." See Mazola v. May Dept. Stores Co., No. 97CV-10872-NG, WL 1261312, at 4 (D. Mass. Jan. 27, 1999) (gathering cases).
218

See, e.g., Anthony F. Popper, In Defense ofDeterrence, 75 ALB. L. REv. 181 (2011) (describing the deterrent effect
inherent in the resolution of tort disputes); Gary T. Schwartz, Reality in the Economic Analysis of Tort Law: Does
Tort Law Really Deter?, 42 UCLA L. REv. 377, 425-27 (1994) (arguing that while deterrent effect varies based on
various factors, the notion that deterrence is a "real" and intended consequence of the civil justice system is valid).
219
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Gun manufacturers have a variety of strategies for managing these potential liabilities that
are not equally available to other manufacturers. First, the Protection of Lawful Commerce in
Arms Act ("PLCAA") provides immunity to gun manufacturers and gun dealers when crimes are
committed with the firearms they sell. Although the law continues to provide for liability for
defective products, 220 the PLCAA can be used in some cases to shield a manufacturer or dealer
when there is a lack of clarity about whether injuries are caused by the defect or by criminal
misconduct, including reckless behavior by the gun user.2 2 1
More specifically, there is an exception from manufacturers' legal immunity from suit
under PLCAA for "an action for death, physical injuries or property damage resulting directly
from a defect in design or manufacture of the product, when used as intended or in a reasonably
foreseeable manner."2 2 2 However, PLCAA contains an exception to the exception if "the discharge
of the [firearm] was caused by a volitional act that constituted a criminal offense, then such act
shall be considered the sole proximate cause of any resulting death, personal injuries or property
damage. "223
Adames v. Sheahan, a products liability case that was decided not long after PLCAA was
enacted, illustrates the problem. 224 To summarize, in 2001, 13-year old Billy Swan accidentally
shot and killed his young friend Josh Adames with his father's service weapon, a Beretta pistol. 225

15 U.S.C. § 7903(5)(A)(iv), (v);). "Negligent entrustment" is also excepted from the immunity. 15 U.S.C. §
7903(5)(A)(ii), (5)(B).
220

221

See Vivian S. Chu, The Protection of Lawful Commerce in Arms Act: An Overview of Limiting Tort Liability of

Gun Manufactures, CONG. RSCH. SERV. (2012), https://fas.org/sgp/crs/misc/R42871.pdf. See generally City of N.Y.
v. Berretta U.S.A. Corp., 524 F.3d 384 (2d Cir. 2008) (describing the impact of PLCAA on gun manufacturer

liabilities).
222 15 U.S.C.

§ 7903(5)(A)(v).

223

Id.

224

See Adames v. Sheahan, 909 N.E.2d 742 (Ill. App. Ct. 2009).

225 Id. at 745; Although the incident happened before PLCAA was passed, the statute included a provision that made

its immunities applicable retroactively. 15 U.S.C. § 7902(b).
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Billy believed, incorrectly, that the weapon would not fire with its magazine removed. 22 6
According to the Court, the Plaintiffs' expert testified:
that a magazine disconnect device would have prevented the shooting [at issue]. The
magazine disconnect was invented in 1910 and disables a semiautomatic pistol from firing
when the magazine is removed. [The expert] testified that Beretta produced and sold
Beretta 92 Series handguns with a magazine disconnect for use by police departments such
as the Royal Canadian Mounted Police, the United States Veterans Administration and the
correctional department of New York City. [He further] noted [that] more than 300 other
models of handguns . . incorporate a magazine disconnect safety, and testified that, in his
opinion, any handgun without a magazine disconnect is defective. In addition, [the
Plaintiffs' expert] testified that, in the absence of a magazine disconnect, the Beretta
required a good chamber-loaded indicator. [He] said that the chamber-loaded indicator on
the Beretta 92FS was not sufficient to warn a user that the chamber had a bullet in it because
the user could hardly see the indicator. [The expert] also believed that the Beretta required
a warning on the weapon stating that it was capable of being fired with the magazine
removed. 22 7
After the incident, Billy Swan was "adjudicated delinquent based upon the finding of the court in
the juvenile proceeding that Billy committed involuntary manslaughter and reckless discharge of
a firearm when he shot Josh with his father's Beretta." 2 28
In short, the Plaintiffs (the representatives of the estate of the deceased boy) presented a
classic case that Adames' wrongful death was caused by a design defect. However, the Court found
that the PLCAA immunity prevented the case from going to trial. It held that, particularly in light
of Billy's juvenile adjudication concluding that he had committed involuntary manslaughter,22 9
there was a volitional criminal act that, under PLCAA, had to be conclusively considered the sole

226

See A dames, 909 N.E.2d at 745.

22

7 Id. at 748-49.

22

8

1 d. at 761.

See id. at 761 ( The court did not find merit in the argument that the delinquency adjudication was civil ratherthan
criminal in nature. It concluded instead that the delinquency adjudication was a civil determination of a juvenile
crime.).
229
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proximate cause of Josh Adames' death. 23 0 Thus, the immunity was applied and Berretta was fully
protected from any claim that a design defect caused or contributed to the boy's death. 231
Certainly, there is room to distinguish the holding in Adames, or even to argue that the case
is wrongly decided, but even without PLCAA immunity issues, personal injury claims in gun cases
against manufacturers and others have historically been complicated by assumption of risk and
contributory negligence defenses. 2 32 Similarly, even without PLCAA, it is not uncommon to have
questions about proximate cause when a gun user accidentally drops or misuses a defective gun,
even if such accident or misuse is reasonably foreseeable. 233 Furthermore, many states provide
statutory immunities to gun manufacturers that overlap with or supplement PLCAA. 23 4 In short,
personal injuries claims based on gun defects are complicated to litigate and win. 235

230

See id. at 763.

See id. at 765. In another similar case, the victim was a convicted felon. His unlawful possession of a Glock pistol
was found to be a volitional act that, by itself, made Glock immune from any liability for a gun defect that may have
caused his accidental death when his Glock fired while he was attempting to put it in its case. See Ryan v. HughesOrtiz, 96 N.E.2d (Mass (Ma. App. Ct. 2012); See generally supra, Part I.C. (describing arguments that Glock pistols
suffer from design defects).
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See, e.g., Greaves v. Galchutt, 184 N.W.2d 26 (Minn. 1971) (establishing availability of defense of assumption of
risk even when decedent reasonably believed gun was not loaded); Zahrte v. Sturm Ruger & Co., Inc., 709 F.2d 26
(9th Cir. 1983) (applying Montana law making assumption of risk defense available in a manner comparable to
contributory negligence even in strict products liability case); See generally R.A. Shapiro, Contributorynegligence or
assumption of risk of one injured by firearm or air gun dischargedby another, 25 A.L.R.3d 518 (1969) (describing
application of these doctrines to cases involving firearm injuries).
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See Wasylow v. Glock, 975 F. Supp. 360, 378-80 (D. Mass. 1996) (finding that Plaintiffs' carelessness in placing
gun in its case was proximate cause of accident rather than the claimed design defect); DeRosa v. Remington Arms
Co., Inc., 509 F.Supp. 762 (E.D.N.Y. 1981) (finding low trigger pull of shotgun not proximate cause of accident in
light of misuse of gun by police officer who pulled trigger); Colt Indus. Operating Corp. v. Coleman, 272 S.E.2d 251,
252 (Ga. 1980) (finding that drop fire defect and gun owners' negligence were both proximate causes of accident that
occurred when pistol was dropped in restaurant).
233
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See Gun Industry Immunity: State by State, GIFFORDS L. CTR., https./1amwcenterigffordsmorg/gun-laws/state-

law/5O-state-summlarie s/ unlnd strinruity-.state-b
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tstate/.

See generally TIMOTHY D. LYTTON, SUING THE GUN INDUSTRY: A BATTLE AT THE CROSSROADS OF GUN CONTROL

AND MASS TORTS (2005) (collection of essays on mass tort lawsuits against various businesses in the gun industry).
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Finally, even when such cases settle, manufacturers typically insist on settlement
confidentiality.2 36 Thus we have very little information about whether settlements in such cases
are providing meaningful recoveries or whether they are small dollar outcomes which the
manufacturers resolve for nuisance value.2 37 Moreover, when cases are settled privately, before
litigation, based on an attorney's demand letter or a customer complaint made directly to the
manufacturer, others may not even learn of the existence of a prior manifestation of a defect.2 38
III.

Moving Forward: An Agenda for Gun Safety Oversight

The gun debate in the United States has become so polarized that it seems unlikely that
bipartisan national action will be taken to regulate gun safety any time soon. 239 The most powerful
argument for safety regulation of guns - that it would better protect gun owners and their loved
ones from accidents - is, at this time, a virtual non-starter with the powerful lobby that supports
unfettered access to all guns - whether they are safe or not.2 40
Indeed, in the Remington rifle trigger defect class action discussed above, 241 in which some
Attorneys General, led by Attorney General Maura Healey of Massachusetts, took a rare foray into

E.g., Maxfield v. Bryco Arms, No. C8416364, 2003 WL 23519188 (Cal.Super. Apr. 21, 2003) (confidential
settlement reached after jury verdict in case involving gun defect claim that arose when gun went off due to defective
safety while it was being checked to see if it was loaded; plaintiff was rendered quadriplegic in the accident); See
generally Scott A. Moss, Illuminating Secrecy: A New Economic Analysis of ConfidentialSettlements, 105 MICH. L.
236

REv. 867 (2007); See also Alison Lothes, Quality, Not Quantity:An Analysis of ConfidentialSettlements and Litigants
'EconomicIncentives, 154 U. PA. L. REv. 433, 440 (2005); See also Blanca Fromm, Bringing Settlement Out of the
Shadows: Information about Settlement in an Age of Confidentiality, 48 UCLA L. REv. 663 (2001);. Cf Goesel v.
Boeley Int'l. (H.K.) Ltd., 738 F.3d 831 (7th Cir. 2013) (describing the various arguments for and against settlement
confidentiality).
237

Id.

See generally Paul Barrett, GLOCK: THE RISE OF AMERICA'S GUN 132 (2012) ("As a result of Glock's efficiently
executed policy of settlement-and-silence, some gun owners who might have been alerted sooner to the peril learned
about it the hard way.").
238

239

See Adam Winkler, GUNFIGHT: THE BATTLE OVER THE RIGHT TO BEAR ARMS IN AMERICA 11-14 (2011) (describing

polarization on gun rights).
240
241

See supra, notes 90-94, 123.
See supra, Part I.B.
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a national public safety issue involving a gun defect, all 14 jurisdictions that participated by raising
public safety concerns were so-called "blue states" in which the Attorney General was a
Democrat. 242 In the Court of Appeals for the Eighth Circuit, they made various arguments critical
of the settlement and in support of the thesis that:
It is undisputed that there are up to 7.5 million Remington rifles in circulation that may fire
without a trigger pull at any time, putting their owners and the public at risk of death, other
personal injury, and property damage. Under the settlement, fewer than 25,000 (0.3%) of
those guns will be fixed. . . The defect at issue in this settlement presents a serious and
continuing public safety problem. 2 43
The arguments made by these Attorneys General were grounded in the contention that the only
significant settlement benefit, recall of guns for retrofit or repair, was not resulting in a high enough
recall compliance rate to justify the release of legal claims by more than 7 million class members.
They asserted, based on the settlement documentation presented to the Court:
More than 99.5% of the class will ultimately receive nothing in exchange for their release
of legal claims regardless of the strength of those claims; more than 15% of the class is
rendered worse off by the settlement; and others are eligible to receive only vouchers that
are insignificant or illusory, and that will not address the ongoing danger that [their rifles]
will misfire. 244
The next month, eleven "red state" Attorneys General responded in support of the
settlement. 245 All of these Attorneys General were Republican. They argued:
The mere fact that the product at issue is a gun does not transform this case into a lawsuit
about firearm safety. Massachusetts' public safety concerns should not become an obstacle

Brief of Commonwealth of Massachusetts, et al. as Amicus Curiae in Support of Objectors-Appellants and
Reversal, Pollard v. Remington Arms Co., 896 F.3rd 900 (8th Cir. 2018) (No. 17-1818) (hereinafter "Attorney
General's Amicus Brief'). According to the brief, nearly 2 million defective guns are present in the states which
participated as Amici. See Id. at 2, fn. 1.
242

243

Id. at 1-2.

244 Id. at 4 (these Attorneys General quantified the settlement benefits based on Counsel's various
representations to
the Court: "If ... the settlement goes forward, the entire class is likely to receive settlement benefits that will cost
Remington less, likely far less, than $4 million, even though class counsel fees of $12.5 million have been approved.").

Brief for Alabama, et al. as Amici Curiae Supporting Appellees, Pollard v. Remington Arms Co., 896 F. 3d 900
(8th Cir. 2018) (No. 17-1818).
245
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to the entry of final judgment. 2 46
These opposing briefs show that views of public officials about gun safety are clearly
affected by the state in which they have been elected and the constituents that they perceive that
they serve. There is little hope that the divisions among Americans on any question involving guns
will be resolved soon. Thus, there may be more hope for state-by-state action than for the national
consensus necessary to regulate gun safety at the federal level.
A. Relevance of the Second Amendment
There is, of course, little doubt that safety regulation of guns is constitutional despite the
Second Amendment. In Justice Scalia's opinion for the majority in Heller, he made clear that "laws
imposing conditions and qualifications on the commercial sale of arms" would pass constitutional
muster, and certainly laws that preclude sale of defective guns fall squarely within this ambit. 2 47
In addition, his opinion noted that its analysis did not "suggest the invalidity of laws regulating the
storage of firearms to prevent accidents."

2 48

Courts have therefore affirmed various safety

regulations of guns against constitutional challenges, including safety design standards, 2 49 safe
storage laws 25 0 and other similar measures. 2 1
B. Policy Proposals for Regulating Gun Safety
246

1d. at 4.

247

D.C. v. Heller, 128 S.Ct. 2d 2783, 2816-7 (2008).

24

8

1 d. at 2820.

See Pena v. Lindley, 898 F.3d 969 (9th Cir. 2019) (upholding California requirements that newer guns have
chamber load indicators and magazine safety disconnects finding that the government's asserted safety interests are
"substantial."). See also Draperv. Healey, 98 F.Supp.3d 77, 85 (D. Mass. 2015) (upholding aMassachusetts regulation
that a "load indicator" "plainly indicates that a cartridge is in the firing chamber" against a vagueness challenge).
249

See Jackson v. City of S.F., 829 F.Supp.2d 867, 872 (N.D. Cal. 2012) (upholding a San Francisco ordinance
requiring safe storage of handguns that are "not under direct, personal control"); See also Commonwealth v.
McGowan, 982 N.E.2d 495, 496 (Mass. 2013) (upholding a similar Massachusetts statute against a constitutional
challenge).
250

Various state restrictions on assault weapons have been uniformly upheld, in part, because they have features that
make them less safe than other guns. E.g., Worman v. Healey, 922 F.3d 26, 37 (1st Cir. 2019) cert. denied, 141 S. Ct.
109 (2020); See Kolbe v. Hogan, 849 F.3d 114, 127 (4th Cir. 2017), cert. denied, 138 S. Ct. 469 (2017).
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There are many drawbacks to regulating gun safety on a state-by-state basis, not the least
of which is that there are many states in which such regulation would be a non-starter for political
reasons. Equally importantly, guns pass easily through state borders. Although handguns cannot
be sold over the counter in one state to an out-of-state purchaser, rifles and shotguns can, provided
the buyer is properly licensed in the state of their residence. 2 2 Regulating compliance with state
handgun safety laws with respect to sales that originated in other states, when guns are moved
from state-to-state, would present numerous legal problems. 25 3 Once a handgun is sold to a resident
of a state in which that gun is not regulated for safety, very little prevents that purchaser from
moving the gun into another state where it is regulated.25 4
These limits on the best potential outcome of state safety regulation mean that it remains
crucial to continue to seek federal statutory or regulatory change. At the same time, effective state
laws can create a tipping point where either federal regulation becomes inevitable or manufacturers
choose, for economic reasons, to comply with state safety regulations for all guns sold
nationally. 2 5 Thus, there is every reason, pending improved conditions for national consensus, to

18 U.S.C. 922(b)(3); 27 CFR 478.99(a). See also May a Licensee Sell a Firearm to a Non-Licensee who is a
Resident of Another State? BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES (2015),
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https;/w v atf. ov/fireannms/gaaicensee-se114irearmnonlicensee-whoresident-another-state

(the law on this

issue is summarized by the ATF here).
For example, Massachusetts regulates sale of guns without loaded chamber indicators in order to help prevent gun
accidents. That regulation does not appear to apply when someone moves into Massachusetts with such a gun
purchased in another state because there has been no sale or transfer of the weapon. See 940 CMR § 16.01, 16.05(3).
253

See Transfer ofFirearmsby PrivateSellers, U.S. Dep 't ofJustice, DEP'T OF ALCOHOL, TOBACCO, FIREARMS AND
EXPLOSIVES, ho s://www'atf.ovtee/58681/dowoad (January 2013) (making clear that restrictions on private
transfers to out of state buyers are not "requirements" but rather best practices.
254

255 See, e.g., Caitlin McCoy, Looking Forwardfrom California'sHistoricAgreement with Automakers, HARV. ENV'T
AND ENERGY L. PROGRAM (Jul. 26, 2019), itt s://eel .law.larard.edu/2019/07/ookin 4orward-rom-califomias-

historic-agreement-with-aiuon aker ("The four automakers explained in a joint statement, "These terms will provide
our companies much-needed regulatory certainty by allowing us to meet both federal and state requirements with a
single national fleet, avoiding a patchwork of regulations while continuing to ensure meaningful greenhouse gas
emissions reductions.")
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continue to push for regulation of gun safety at the state level. Consequently, the following agenda
for gun safety regulation includes proposals for action at either the state or federal level.
1. A Government Agency to Regulate Gun Safety.
Given the history of gun defects discussed in this article, and the tragic public safety
consequences of those defects, regulation of consumer product safety of firearms is an appropriate
and necessary government function. It is thus essential to repeal the protections that guns currently
have from consumer product safety regulation 2

6

so that government officials can participate in

setting standards that will make guns safer. 257 For example, government design specifications and
pre-market testing, if properly enforced, could help assure that guns rarely, if ever, fire accidentally
when the trigger is not pulled or when they are dropped.
Similarly, a governmental entity should have authority to investigate post-sale consumer
complaints about defective guns that includes the right to subpoena product safety information
from gun manufacturers, gun distributors and gun dealers. 2 8 That entity should also have authority
to regulate the warranties that are provided by gun manufacturers.25 9 All guns should come with
effective warranties of a significant duration. Some gun owners rarely fire their guns and therefore
may not learn about a defect until warranties of short duration have expired. For example, exercise
of a warranty right associated with a gun that may fire when dropped is sometimes necessary only

256

See supra, note 121.

257 Authority can be restored to the Consumer Product Safety Commission (CPSC) or provided to another properly

empowered government agency. No matter where the responsibilities are placed, Congress must provide sufficient
funding to permit meaningful oversight.
Even with premarket testing, guns may enter the market with defects, but equally importantly many millions of
defective guns have already been marketed and sold. See supra, Parts I. B. C. and D. A mechanism is necessary to
manage these potential issues as they arise.
258

See Magnuson Moss Warranty Act, 15 U.S.C. § 2301 (regulating warranties under federal law). See generally
Yancey v. Remington Arms Co., LLC, No. 1:10CV918, 2013 WL 5462205 (M.D.N.C. Sept. 30, 2013), report and
recommendation adopted in partsub nom. Maxwell v. Remington Arms Co., LLC, No. 1:10CV918, 2014 WL 5808795
(M.D.N.C. Nov. 7, 2014) (describing application of Magnuson Moss and various state warranty statutes to gun
warranties).
259
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years after purchase when a loaded gun is first dropped. Because defective guns affect public
safety, government oversight of gun warranties should make it easy for gun owners to return them
to be fixed or replaced when they don't work properly over a reasonably long period of time, even
when a recall is unnecessary.
Recalls of defective guns should not rely exclusively on voluntary action by the
manufacturer. 2 60 A federal agency should be empowered to mandate, supervise and regulate the
dissemination of information about recalls.

261

When a gun cannot be made sufficiently safe by

repair or retrofit, the government should plainly require that it be replaced by a safer model if
returned. That gun should then be banned for future sale. 2 62
If nothing else, a federal agency should be designated to accept, log and publish complaints
about defects and safety concerns from gun owners. 2 63 That agency should also mandate and
collect reports about gun accidents and accidental shooting injuries from law enforcement
authorities, hospitals and other medical service providers. 2 64 Making this type of information
available to consumers would not only give them a tool necessary to making a better purchasing
decision, it would incentivize manufacturers to design safer guns and to fix those that display
defects.
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1

See supra, Part I.D.
See supra, notes 117, 178-181.

262 See supra, note 120.
See, e.g., Report an Unsafe Product, CONSUMER PROD. SAFETY COMM'N, hitflwww.safe roducts.oy/; see also
Submit a complaint, CONSUMER FIN. PROT. BUREAU, ht s://www.consumc mance. ov/complain (providing a
government reporting option for consumers affected by many types of product defect). The CPSC also provides a
searchable database of product recalls and consumer complaints. See SaferProducts.gov, CONSUMER PROD. SAFETY
COMM'N, https:/w w.saferproducts. ov1 ublicSearch.The database allows consumers to research safety concerns
about products regulated by the CPSC, by, among other things, manufacturer and model.
263

Media reports of accidents also could be improved with more information about the alleged cause
of the accident,
the type of gun used and of the consequences. The Initiative for Better Gun Violence Reporting has published
standards that may lead to improved reporting. THE INITIATIVE FOR BETTER GUN VIOLENCE REPORTING,
264

hqRtpfibgLv rgr.

57

Absent federal safety oversight, it is possible that states can fill some part of the void. In
many states, unfair business practice laws already allow state officials to demand consumer
complaints, testing reports and internal company communications about gun defects from
manufacturers, gun distributors and retailers. 2 65 Nothing prevents use of those same laws in these
states to seek recall-type relief or other consumer protective remedies (including restitution and
sanctions) for gun-owning residents with potentially defective guns. Indeed, in states that require
registration of gun transactions, 2 66 it may be possible to send written recall notices by mail or
email, as is already the case for vehicles because of vehicle registration laws, to individuals who
purchased a specific make and model of defective gun. Such direct notice would undoubtedly
increase recall compliance rates, as it does for other product defect recalls. 2 67 In extreme cases,
state consumer protection laws might even support replacement and/or bans of guns that cannot
be made safe after recalls, just as the CPSC has power to ban or suspend production of other unsafe
consumer products. 268

2. Mandate Minimum Safety Features and Testing Requirements for all Guns Sold.
Federal and state statutes (or regulations) can and should mandate minimum safety features
and premarket testing for all guns sold. 2 69 Far too many guns come to market without basic safety
features or without having been tested for defects.
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See supra, note 175.

See RegistrationLaws: State by State, GIFFORDS L. CTR. (November 8, 2019), lit s://awcenteriffordsor /gunlaws/state-law/5 0-state-suing aries/regstration-statc-b-state/.
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See supra, note 181.

268 See supra, note 120.
See supra, Part IIB. In addition to state laws, law enforcement agencies can and should use their purchasing power
to provide guns for police that have safety features and are adequately tested. There are far too many gun accidents
even in well trained police departments. See supra, notes 130-131, 141, 235 and accompanying text. There is already
a Department of Justice mechanism for setting minimum standards for guns purchased by law enforcement agencies
269
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While it is certainly true that the best way to learn whether a gun is loaded is to do a visual
check for a bullet by opening the chamber, there are nevertheless many accidents that occur when
the shooter was unaware, for one reason or another, that their gun was loaded. There is every
reason to believe that many of these accidents could be avoided if every gun had a clear and
obvious loaded chamber indicator.2 70
Similarly, every gun with an ammunition magazine should have a magazine safety
disconnect (so it cannot be fired when the magazine is not present). 27 1 Many inexperienced gun
users believe that the absence of an ammunition magazine means that there is necessarily no round
in the chamber.272 This is not true. Not only would a magazine safety disconnect prevent a gun
user from accidentally firing that round when the magazine is removed, it would also prevent
accidents that occur during magazine changes and or when guns with a round in the chamber are
being stored or dropped. A magazine safety disconnect is, put simply, another protection against
unintended injuries.
Similarly, every gun should have a straightforward manual safety that prevents the gun
from firing when the trigger is accidentally pulled, when the gun is dropped, or when it is being
handled by someone who has no intention to fire. 273 It should be necessary to consciously move
the safety off for any gun to discharge. Thus there would be two conscious choices required to fire
any gun - one to disengage the safety and one to pull the trigger. A collateral benefit of mandated

that can be refined and strengthened. See supra, note 135. Law enforcement officials might even consider limiting
their purchases to manufacturers who demonstrate that they design all guns according to rigorous safety standards.
270 See supra, notes 15, 70, 155-156; See also Jon S. Vernick, et. al, "I Didn't Know the Gun Was 'Loaded':An
Examination of Two Safety Devices That Can Reduce the Risk of UnintentionalFirearm Injuries", 20 J. OF PUB.
HEALTH POL'Y 427, 427-40 (1999).
271

See supra, notes 16, 155-156.

272

See supra, notes 226-227.

273

See supra, notes 14, 72, 84, 91.
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safeties is that it would be far less likely that toddlers who find guns would implement the sequence
necessary for the gun to accidentally fire.
The main argument against such laws is that that they would make self-defense more
difficult. However, it is not inconsistent with self-defense to know whether a gun, when drawn, is
loaded or for a trained shooter to turn off a thumb safety when the gun is drawn. Indeed, some
accidents happen when guns drawn for self-defense fire too easily and are aimed at friends, family
members, neighbors, or delivery persons who are perceived as potential intruders.27 4
Mandated pre-market safety testing similarly benefits gun owners as well as the public.
Melting point testing, drop-fire tests, and other testing is already required by some states. 2 7 These
tests prevent injuries both to gun owners and to the public. Similarly, testing for minimum trigger
pull, so that toddlers are less likely to be able to fire guns, should also be mandated. 276 Testing for
shot accuracy, as required for short-barreled weapons in states like Massachusetts, 277 may prevent
accidents that kill or maim innocent bystanders. Similarly, ammunition testing standards to
identify rounds that dangerously over-penetrate would help limit access to ammunition that can
penetrate walls and body armor in order to keep bystanders and law enforcement officers safe. 27 8
3. PLCAA Reform

Albert Samaha & Sean Campbell, She Thought She'd Shot a Burglar. Then She RealizedIt Was Her
Roommate,
THE TRACE (Mar. 23, 2018), hs:// aww thetrae~or12018/03/mistaen-identi shooting selfdefeze/ (describing
stories of injuries caused by shots fired in mistaken self-defense situations).
274 See

275

See supra, notes 160-62.

276 See supra, notes 90, 167.
See 940 MASS. CODE REGS. § 16.06(3) (West 2014) (requires that shot accuracy disclosures be made prior to sale
of any handgun with a barrel shorter than three inches. Some manufacturers therefore now put this information into
their owner's manuals).
277

278

Some states regulate rounds, such as .50 caliber, that are well-known to over penetrate. E.g., CONN. GEN. STAT. §

53-2021 (West 2013).
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No industry making highly dangerous mechanical products have the type of protections
from personal injury liability for defective products that gun manufacturers have. Even a modest
uptick in potential liabilities for accidents caused by gun defects would have a major impact on
gun manufacturer's, distributor's, and seller's choices about designing, manufacturing, and selling
safer guns. 27 9 Insurers too would certainly take notice of meaningful potential liabilities for gun
accidents.
Under PLCAA, gun manufacturers, distributors and retailers are shielded from gun defect
claims whenever "the discharge of the [firearm] was caused by a volitional act that constituted a
criminal offense involved in the accident."2

That act is then considered the sole proximate cause

of the accident, precluding tort liability that would normally be associated with the defect. 28 1
The fact that a 13-year old is adjudicated delinquent for killing his friend, as in Adames v.
Sheahan, 282 despite not knowing that there can be a round in the chamber of a gun even when the
magazine is removed, should not be a reason to preclude the family of the victim, who may have
no other basis for recovery, from suing the manufacturer for failing to include basic safety features
when designing the gun. American tort law already includes many doctrines that are designed, in
part, to prevent criminal actors from benefiting from criminal acts, including voluntary assumption
of the risk, comparative negligence, and the requirement of proximate cause. 283 The animating
purpose of PLCAA, to make clear that when criminals commit crimes with guns, the criminal is

A similar argument obviously applies to guns that are marketed and commonly used for non-self-defense violence
against others. That argument is beyond the scope of this article.
279

280

15 U.S.C. § 7903(5)(A)(v).

281

See id.

282 See supra, notes 224
283

and 228.

See supra, notes 232-33.
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accountable rather than the gun manufacturer, 2 84 has no place in tort law when a significant cause
of the victim's injuries is caused by a gun defect rather than the criminal's act.
Put simply, the tort system has sufficient tools to manage these issues. A comprehensive
"volitional criminal act" defense to manufacturer tort liability is unnecessary to properly balance
the competing interests at issue. Innocent victims of gun accidents should not be precluded from
seeking at least a portion of their damages from manufacturers when a gun defect contributes to
their injuries. Concern about these potential damage awards, in turn, acts as an incentive for
manufacturers to design and manufacture safer guns.
4. Other Common Sense Gun Safety Provisions that Would Make Injuries Caused
by Defective Guns Less Common
While none of the following enhancements to federal or state law would directly address
the consequences of inattention to the consumer product safety of firearms, taken together they are
likely to have a measurable impact on the public safety risks associated with defective guns.
First, robust and ubiquitous gun safety training should be mandated.

Existing training

methods should be studied to determine their effectiveness 28 5 and successful training strategies

See The Protectionof Lawful Commerce in Arms Act: Hearingon H.R. 2037 Before the H. before the Subcomm.
on Com., Trade, and Consumer Prot. of the Comm. on Energy and Com., 107th Cong. 57 (2002) (remarks of
Congressman Dingle).
284
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See

The
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of Firearm Safety

Training Requirements,
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limited research on the effectiveness of firearm safety training).
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(Apr.
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(summarizing

2020),
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should be required or promoted for all gun owners and their families 286 as a condition of owning
guns. 2 87

Many gun advocacy organizations and their members like to say that all gun accidents are
caused by the shooter. 28 8 They publish sensible gun safety rules which, if uniformly followed
would undoubtedly reduce accidents caused by defective guns and unsafe gun design. 28 9 For
example, anyone using a gun should ascertain, by opening the chamber, whether their gun is
loaded. 290 In addition, guns should always be pointed in a safe direction. 29 1 Unfortunately due to
weak training protocols, these rules are not always followed. Laws designed to enhance gun safety
should therefore include provisions not just for civil liability for those who fail to follow basic
safety rules, but also for loss of license (where a license requirement exists) and for the fact of the
accident to be recorded as a prohibiting factor in connection with future background checks.
Another legislative strategy for minimizing the public safety consequences of gun defects
is enactment of effective safe storage and child access prevention laws. All states should require

However, gun safety training for young children who may gain access to guns is controversial and perhaps
ineffective. Compare Does Your Child Know What to do if He or She Finds a Gun? NAT'L RIFLE ASSOC.,
/https://eddieeagle.nra.org/ (advocating safety training for children), with Joe Camel with Feathers: How the NRA
with Gun and Tobacco Industry Dollars Uses its Eddie Eagle Program to Market Guns to Kids - Key Findings,
VIOLENCE POL'Y CTR, http°//vpc~org/publications/ oe-catnel-with-fathers/ (arguing that such safety training is little
more than an excuse to market guns to children). See also Cheryl Holly et al., School-Based and Community-Based
Gun Safety Educational Strategies for Injury Prevention, 20 HEALTH PROMOTION PRAC. 38-47 (May 10, 2018),
hops://joumais sa ep~bcom/eirint/84zQOO rEUBZYbcHK9RsW/fi (identifying weaknesses in the study of the
efficacy of such trainings).
286

287 At present, in many states (particularly where there is no license requirement), there is no requirement that gun
buyers participate in any pre-purchase training whatsoever, or such training is limited to requirements for obtaining a
permit to carry the gun outside the home. See Rand Corp., supra, note 285 (describing state safety training
requirements).
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See supra, notes 149-150.
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See, e.g., NRA Gun Safety Rules, NAT.

RIFLE

ASSOC., l mes://

nsafet rrules~
i

org/.

Of course, this is not always practical. This rule is, among other things, inconsistent with safe use of guns as
emergency self-defense weapons in that a gun user should be able to rely on a load indicator when drawing a gun in
an emergency situation to determine whether the weapon is ready to fire without opening the chamber.
290

If this rule were followed, many accidents caused by defective guns would be avoided, but, of course, gun owners
may be more lax about following the rule when they do not have information that their guns are defective.
291
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safe storage of guns when they are not under the control of a licensed user. If the gun is not being
used or under a user's control it should be unloaded and securely locked up. 292 More gun designs
featuring integrated or factory installed gun locks would also be helpful in this regard. 293
Similarly, manufacturing and design choices that fail to prevent small children from firing
guns are inherently defective. State and federal gun laws should protect against the types of
accidents that inevitably occur when children gain access to guns. Safety protections, in addition
to safe storage requirements, should include not only criminal sanctions for negligently or
recklessly allowing an unsupervised minor access to a gun, but also requirements that
manufacturers make guns that cannot be fired by small children. Put simply, trigger pulls should
be heavy enough on all guns to prevent a small child from pulling the trigger. Similarly, external
manual safeties and integrated gun locks also reduce the risk that children will be able to execute
the series of steps that allow the gun to be fired when the trigger is pulled. 294
Conclusion
Gun accidents are not inevitable or driven by immutable forces beyond human control.
Consumers who choose to buy guns should have the assistance of their government to help them
buy products that are as safe as reasonably possible and free from defects. In addition, government

See supra, notes 125, 163-164 and 250. Standards for such locks should be mandated to make them effective.
Ammunition should be locked up separately.
292

Only Maryland requires such devices on certain guns and provides an approved list. See Approved Integrated
Mechanical
Safety
Devices,
MD
STATE
POLICE
(June
22,
2017),
293
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Gun buyers should also have the option to buy a gun with biometric or other similar controls that prevent anyone
other than the owner (or a designee of the owner) from firing that gun. A 2016 survey shows substantial interest in
new gun safety technologies among consumers. Julia A. Wolfson et al., The US Public's Preferencefor Safer Guns,
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regulation is appropriate to protect children and all members of the public, whether they choose to
own guns or not, from the excessive risks attendant to unsafe and defective guns.
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